
UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF ARKANSAS 

TEXARKANA DIVISION 

DAVID BRADEN and DALE BROWN, 
individually and on behalf of all others 
similarly situated, 

) 
) 
) 
) 
) Plaintiffs, 

v. 

FILBr:i .... 
DEC 1 0 2015 

F. YOUNG, Clerk 
DoputyeJat 

No. /5-t///( 
FOREMOST INSURANCE COMPANY 
GRAND RAPIDS, MICHIGAN, 

Defendant. 

) 
) 
) 
) 
) 

CLASS ACTION COMPLAINT 

Come now Plaintiffs, David Braden and Dale Brown (together "Plaintiffs"), individually 

and on behalf of all others similarly situated, and for their Class Action Complaint against 

Defendant, Foremost Insurance Company Grand Rapids, Michigan ("Foremost"), state and 

allege the following: 

I. PARTIES 

1. David Braden ("Braden") is a resident of Miller County, Arkansas. Dale Brown 

("Brown") is a resident of Independence County, Arkansas. 

2. Defendant Foremost is a Michigan corporation conducting business in the State of 

Arkansas with its principal place of business in Caledonia, Michigan. According to records 

maintained by the Arkansas Insurance Department, Foremost can be served through its registered 

agent, Corporation Service Company, 300 Spring Building, Suite 900, 300 South Spring Street, 

Little Rock, Arkansas 72201. 



II. JURISDICTION AND VENUE 

3. The Court has jurisdiction over this action pursuant to 28 U.S.C. § 1332(d)(2). 

On information and belief there are more than l 00 members of the proposed Class, both named 

Plaintiffs have a state citizenship (Arkansas) that is different than Foremast's (Michigan), and the 

claims of the proposed Class Members exceed $5,000,000 in the aggregate, exclusive of costs 

and interest. 

4. This Court has personal jurisdiction over Foremost. Foremost has sufficient 

minimum contacts with the State of Arkansas, is authorized to conduct business in Arkansas, 

engages in continuous and systematic activities within the state, and has purposefully availed 

itself of the benefits of doing business in Arkansas. 

5. Venue is proper in this forum pursuant to 28 U.S.C. §139l(b) in that a substantial 

part of the events and omissions giving rise to the claims alleged herein occurred in this District. 

Venue is also proper pursuant to 28 U.S.C. §139l(c) because Foremost is a corporation deemed 

to reside in this District. 

III. FACTUAL BACKGROUND 

6. Plaintiff Braden contracted with Foremost for an insurance policy providing 

coverage for certain losses to a dwelling and other structures owned by Braden located at 258 

Dry Creek Road, Texarkana, Arkansas 71854. At all times relevant to this action, Braden's 

property was insured under Foremost Policy No. 0684459381. 

7. On or about September 14, 2012, at a time when the above-described insurance 

policy was in full force and effect, Braden suffered a covered loss to his property. He timely 

submitted a claim to Foremost requesting payment for his covered loss. 
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8. Foremost subsequently confirmed that Braden had sustained a covered loss to his 

property, and that Foremost was contractually obligated to pay Braden's claim for his covered 

loss pursuant to the terms of his insurance policy. 

9. On or about September 28, 2012, Foremost sent an adjuster to inspect the damage 

to Braden's property. As set forth in a written estimate and correspondence to Braden, 

Foremost's adjuster determined that Braden had suffered a covered loss in the amount of 

$3,845.78. The estimate included the cost of materials and labor required to complete the 

repairs. A copy of the estimate and correspondence sent to Braden is attached hereto as 

Exhibit "A." 

10. Upon information and belief, in calculating its payment obligations to Braden 

Foremost subtracted from the adjuster's replacement cost value estimate the deductible provided 

for in the policy plus an additional $2,623.12 for depreciation. Braden then received an actual 

cash value ("ACY") payment of $722.66 on his claim. 

11. Upon information and belief, the estimate, upon which the payment to Braden 

was based, reflects that Foremost depreciated both material costs and labor costs associated with 

repairs to the property. For example, Foremost estimated the cost of tearing out fiberglass 

shingles at $411.99. Foremost then depreciated what is believed to be this labor-only item by 

$309.00, or 75%, to arrive at an ACY of $102.99. Similarly, Foremost estimated the total cost of 

replacing the fiberglass shingles at $2,305.64. Foremost depreciated what is believed to be the 

cost of both materials and labor by $1,729.23, or 75%, to arrive at an ACY of$576.41. 

12. Plaintiff Brown contracted with Foremost for an insurance policy providing 

coverage for certain losses to a dwelling and other structures owned by Brown located at 1360 
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Old Camp Road, Batesville, Arkansas 72501. At all times relevant to this action Brown's 

property was insured under Foremost Policy No. 0684591014. 

13. On or about December 31, 20 l 0, at a time when the above-described insurance 

policy was in full force and effect, Brown suffered a covered loss to his property. He timely 

submitted a claim to Foremost requesting payment for his covered loss. 

14. Foremost subsequently confirmed that Brown had sustained a covered loss to his 

property, and that Foremost was contractually obligated to pay Brown's claim for his covered 

loss pursuant to the terms of his insurance policy. 

15. On or about January 4, 201 l, Foremost sent an adjuster to inspect the damage to 

Brown's property. As set forth in a written estimate and correspondence to Brown, Foremost's 

adjuster determined that Brown had suffered a covered loss in the amount of $7,000.02. The 

estimate included the cost of materials and labor required to complete the repairs. A copy of the 

estimate and correspondence sent to Brown is attached hereto as Exhibit "B." 

16. Upon information and belief, in calculating its payment obligations to Brown, 

Foremost subtracted from the adjuster's replacement cost value estimate the deductible provided 

for in the policy plus an additional $2,514.50 for depreciation. Brown then received an ACY 

payment of $4,235.52 on his claim. 

17. Brown subsequently received an additional $1,744.80 in recoverable depreciation 

after making repairs to his roof, leaving $769.70 of unpaid, recoverable depreciation. 

18. Upon information and belief, Foremost depreciated both material costs and labor 

costs associated with repairs to Brown's property. For example, Foremost estimated the cost of 

replacing the carpet in the bedroom at $289.07. Foremost then depreciated what is believed to be 
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both materials and labor by $216.80, or 75%, to arrive at an ACY of $72.27. Similarly, Foremost 

estimated the total cost of painting the ceiling in the bedroom at $99.13. Foremost depreciated 

the cost of what is believed to be both materials and labor by $74.35, or 75%, to arrive at an 

ACY of $24. 78. 

IV. POLICY TERMS AND CLAIMS SETTLEMENT PRACTICES 

19. The policies of insurance Foremost issued to Plaintiffs and other members of the 

proposed class provide either ACY or replacement cost value ("RCV") coverage for both total 

loss of, and partial loss to, covered dwellings and other structures. 

20. Under Foremost's ACY policies, the insured is due the full ACY of his or her 

loss, which includes labor, at the time of loss. 

21. Under Foremost's RCV policies, the insured is due the full ACY payment at the 

time of loss, which includes labor costs. Nonetheless, at all times relevant to this cause of action, 

in the event of a partial loss (i.e. a loss less than the policy limit) covered by an RCV policy, 

upon information and belief Foremost's practice has been to pay insureds an initial payment 

equivalent to what it purports to be the ACY of the claim, i.e., an amount that does not include 

labor costs. For purposes of this initial ACY payment, upon information and belief Foremost 

calculates the ACY by taking the RCV and then deducting depreciation (including depreciation 

for labor costs) and any applicable deductible. 

22. In order to obtain an additional payment representing the depreciation that was 

held back, i.e., the "holdback," and thereby recover the full RCV of the covered loss, the insured 

must repair, rebuild or replace the damaged property within a specified time frame and submit 

proof to Foremost that the repair or replacement was timely completed. Thus, upon information 

and belief the insured that elects not to repair or replace the damaged property--which is the 
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insured's right under the policy--is never afforded the opportunity to recover the full ACY 

payment (including the wrongfully-depreciated costs of labor) that was due and owing to the 

insured at the time of loss. 

23. At all times relevant hereto, Foremast's methodology for calculating ACY has 

been to determine the cost of repairing or replacing the damaged property then deduct 

depreciation. 

24. In the context of insurance law, "depreciation" is defined as "[a] decline in an 

asset's value because of use, wear, obsolescence, or age." BLACK'S LA w DICTIONARY 506 (9th 

ed. 2009) (emphasis added). Materials used in the repair or replacement of damaged property, 

e.g. roofing shingles, diminish in value over time due to use, wear, obsolescence, and age. As 

such, these are assets that can be depreciated. In contrast, labor is not susceptible to aging or 

wear. Its value does not diminish over time. Conceptually, and practically, depreciation simply 

cannot be applied to labor costs. 

25. It is clear under Arkansas law that an insurer may not depreciate the cost of labor 

when determining the ACY of a covered claim. 

26. Arkansas law is consistent with the universally-accepted premise that the basic 

purpose of property insurance is to provide indemnity to policy holders. To indemnify means to 

put the insured back in the position he or she enjoyed before the loss - no better and no worse. A 

policy that provides for payment of the ACY of a covered loss is an indemnity contract because 

the purpose of the ACY payment is to make the insured whole but not to benefit him or her 

because a loss occurred. See APPLEMAN ON INSURANCE 2o § 3823. An RCY policy extends the 
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basic concept of indemnity to include coverage for repair and replacement costs that exceed the 

ACV of the loss. 

27. In order to recover the RCV of their covered losses, Brown and other Class 

Members are required to pay out of pocket the difference between the cost of materials and labor 

necessary to repair or replace the damaged property and the depreciated ACV payment they 

received from Foremost. 

28. Foremost's failure to pay the full cost of the labor necessary to repair or replace 

Plaintiffs' and the other Class Members' damaged property in the ACV payment left Plaintiffs 

and the other Class Members under-indemnified and underpaid for their losses. 

29. Foremost materially breached its duty to indemnify Plaintiffs and other Class 

Members by depreciating labor costs associated with repairs to their property in the ACV 

payments, thereby paying Plaintiffs and other Class Members less than what they were entitled 

to receive under the terms of their insurance contracts. 

V. CLASS ACTION ALLEGATIONS 

30. Pursuant to Federal Rule of Civil Procedure 23, Plaintiffs bring this lawsuit as a 

class action on behalf of themselves and all others similarly situated. This action satisfies FED. 

R. CIV. P. 23(a)'s requirements of numerosity, commonality, typicality, and adequacy of 

representation, and Rule 23(b)'s requirements of predominance and superiority. 

31. The proposed Class which Plaintiffs seek to represent is defined as follows: 

All persons and entities that received "actual cash value" payments, directly or 
indirectly, from Foremost for loss or damage to a dwelling or other structure 
located in the State of Arkansas, such payments arising from events that occurred 
on or after November 21, 2008, where the cost of labor was depreciated. 

Excluded from the Class are: (1) all persons and entities that received payment 
from Foremost in the full amount of insurance shown on the declarations page; 
(2) Foremost and its affiliates, officers, and directors; (3) members of the judiciary 
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and their staff to whom this action is assigned; (4) all persons who have a pending 
bankruptcy or whose claims were discharged in a bankruptcy proceeding; (5) all 
persons who executed a release of the claims set forth herein; and (6) Plaintiffs' 
counsel. 

Plaintiffs reserve the right to amend this Class Definition as discovery progresses. 

32. The class period alleged in the preceding paragraph is based on the five-year 

statute of limitations applicable to breach of contract claims in Arkansas and the fact that this 

five-year period was tolled during the pendency of the class action styled Keller v. FCOA, LLC, 

d/bla Foremost Insurance Co., No. 14-CV-4002-SOH (W.D. Ark.), which was filed on 

November 21, 2013. Under American Pipe & Construction Co. v. Utah, 414 U.S. 538 (1974) 

and its progeny, putative class members' claims were tolled during the pendency of 

the Keller action, which alleged labor depreciation claims like those alleged herein. 

33. The members of the Class are so numerous that joinder of all members is 

impracticable. Plaintiffs reasonably believe that hundreds if not thousands of people 

geographically dispersed across Arkansas have been damaged by Foremost's actions. The 

names and addresses of the members of the Class are ascertainable through records maintained 

by Foremost, and Class Members may be notified of the pendency of this action by mailed, 

published and/or electronic notice. 

34. Common questions of law and fact exist as to all Class Members and predominate 

over any questions affecting only individual Class Members. The questions of law and fact 

common to the Class include, but are not limited to: 

A. Whether Foremost's insurance policies allow Foremost to depreciate labor in 
calculating ACY payments for covered losses; 
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B. Whether Foremost's insurance policies are ambiguous concerning the 
depreciation of labor costs in calculating ACV payments and, if so, how 
Foremost's insurance policies should be interpreted; 

C. Whether Foremost's depreciation of labor costs in making ACV payments for 
covered losses is a breach of the insurance contracts issued by Foremost to 
Plaintiffs and other Class Members; and 

D. Whether Plaintiffs and other Class Members have been damaged by Foremost's 
breaches, as alleged herein, and, if so: 

I. What is the nature and extent of those damages; and 

2. What relief should be awarded to Plaintiffs and other Class Members. 

35. Plaintiffs' claims are typical of the claims of all Class Members, as they are all 

similarly affected by Foremost's custom and practice of unlawful and unjust conduct and their 

claims are based on such conduct. Further, Plaintiffs' claims are typical of the claims of all 

Class Members because their claims arise from the same underlying facts and are based on the 

same factual and legal theories. Plaintiffs are no different in any material respect from any 

other members of the Class. 

36. Plaintiffs and their counsel will fairly and adequately protect the interests of the 

members of the Class. Plaintiffs' interests do not conflict with the interests of the Class they 

seek to represent. Plaintiffs have retained counsel who are competent and experienced in class 

action litigation, including insurance-related cases. Plaintiffs and their counsel will prosecute 

this action vigorously. 

37. A class action is superior to all other available methods for the fair and efficient 

adjudication of this controversy. Joining all Class Members in one action is impracticable and 

prosecuting individual actions is not feasible. The size of the individual claims is likely not 

large enough to justify filing a separate action for each claim. For many, if not most, Class 

Members, a class action is the only procedural mechanism that will afford them an opportunity 
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for legal redress and justice. Even if Class Members had the resources to pursue individual 

litigation, that method would be unduly burdensome to the courts in which such cases would 

proceed. Individual litigation exacerbates the delay and increases the expense for all parties, as 

well as the court system. Moreover individual litigation could result in inconsistent 

adjudications of common issues of law and fact. 

38. In contrast, a class action will minimize case management difficulties and provide 

multiple benefits to the litigating parties, including efficiency, economy of scale, unitary 

adjudication with consistent results and equal protection of the rights of Plaintiffs and Class 

Members. These benefits would result from the comprehensive and efficient supervision of the 

litigation by a single court. 

39. Class certification is further warranted because Foremost has acted, or refused to 

act, on grounds that apply generally to the class, so that final injunctive relief or corresponding 

declaratory relief is appropriate respecting the Class as a whole. 

VI. CAUSE OF ACTION - BREACH OF CONTRACT 

40. Plaintiffs hereby incorporate by reference all preceding paragraphs as if fully set 

forth herein. 

41. Foremost entered into policies of insurance with Plaintiffs and other members of 

the proposed Class. These policies govern the relationship between Foremost, Plaintiffs, and 

other Class Members, as well as the manner in which claims for covered losses are handled. 

42. The insurance policies at issue were drafted by Foremost and are essentially 

identical in all respects material to this litigation. 
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43. Plaintiffs and other Class Members complied with all material provisions and 

fulfilled their respective duties with regard to their policies. 

44. The policies of insurance Foremost issued to Plaintiffs and other members of the 

proposed Class state that in the event of a partial loss Foremost may fulfill its initial contractual 

obligation to an insured party by paying the ACY of the loss. At all times relevant hereto, 

Foremost has made such payments based upon Foremost's calculation of the ACY for the partial 

loss, net of any applicable deductible. 

45. In making the ACY payment, Foremost breached its contractual duty to pay 

Plaintiffs and other Class Members the amount owed to them by depreciating labor costs. 

46. Foremost's actions in breaching its contractual obligations to Plaintiffs and other 

Class Members benefitted, and continue to benefit, Foremost. Likewise, Foremost's actions 

damaged, and continue to damage, Plaintiffs and other Class Members. 

47. Foremost's breach of its contractual obligations to Plaintiffs and other Class 

Members benefitted, and continues to benefit, Foremost. Likewise, Foremost's actions damaged, 

and continue to damage, Plaintiffs and other Class Members. 

48. Foremost's actions in breaching its contractual obligations, as described herein, 

are the direct and proximate cause of damages to Plaintiffs and other Class Members. 

49. In light of the foregoing, Plaintiffs and other Class Members are entitled to 

recover damages sufficient to make them whole for all amounts Foremost unlawfully withheld 

from their ACY payments as labor cost depreciation. 

VII. JURY DEMAND 

50. Plaintiffs demand a trial by jury on all issues of fact and damages in this action. 
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VIII. PRAYER FOR RELIEF 

WHEREFORE, Plaintiffs, David Braden and Dale Brown, individually and on behalf of 

all others similarly situated, request that the Court grant the following relief: 

A. Certify that this lawsuit may be prosecuted as a Class Action pursuant to Rule 23 

of the Federal Rules of Civil Procedure; 

B. Appoint Plaintiffs and Plaintiffs' counsel to represent the Class; 

C. Declare that Foremost has breached its contractual obligations to the Class by 

depreciating labor costs; 

D. Award the Class damages in an amount equal to the total amount of depreciated 

labor costs withheld on Class Members' claims; 

E. Award the Class additional damages m the amount of 12 percent of the 

depreciated labor costs recovered pursuant to Ark. Code Ann. § 23-79-208; 

F. Award the Class prejudgment and post-judgment interest; 

G. Enjoin Foremost from engaging in the unlawful and unjust conduct complained of 

herein; 

H. Award the Class reasonable attorneys' fees and costs; and 

I. Afford the Class any and all additional relief to which Plaintiffs and other Class 

Members may prove themselves entitled. 
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Respectfully submitted, 

DA YID BRADEN AND DALE BROWN, 
individually and on behalf of all others similarly 
s·tuated, PLAINTIFFS 

John C. oodson, ABA # 90018 
Matt Keil, ABA #86099 
KEIL & GOODSON P.A. 
406 Walnut Street 
Texarkana, Arkansas 71854 
(870) 772-4113 - telephone 
(870) 773-2967 - facsimile 
jcgoodson@kglawfirm.com 
mkeil@kglawfirm.com 

Richard E. Norman 
R. Martin Weber, Jr. 
CROWLEY NORMAN LLP 
Three Riverway, Suite 1775 
Houston, Texas 77056 
(713) 651-1771 - telephone 
(713) 651-1775-facsimile 
norman@crowleynorman.com 
mweber@crowleynorman.com 

Tom Thompson, ABA #77133 
Casey Castleberry, ABA# 2003109 
MURPHY, THOMPSON, ARNOLD, 

SKINNER & CASTLEBERRY 
555 East Main Street, Suite 200 
Post Office Box 2595 
Batesville, Arkansas 72503 
(870) 793-3821 - telephone 
(870) 793-3815 - facsimile 
aftomt200 l@yahoo.com 
caseycastleberry2003@yahoo.com 
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Jason E. Roselius, ABA #2009014 
MATTINGLY & ROSELIUS, PLLC 
13190 North MacArthur Blvd. 
Oklahoma City, Oklahoma 73142 
( 405) 603-2222 - telephone 
( 405) 603-2250 - facsimile 
jason@mroklaw.com 

Matthew L. Mustokoff 
Richard A. Russo, Jr. 
KESSLER TOPAZ MELTZER 
CHECK, LLP 

280 King of Prussia Road 
Radnor, Pennsylvania 19087 
(610) 667-7706 - telephone 
(610) 667-7056-facsimile 
mmustokoff@ktmc.com 
rrusso@ktmc.com 

Stephen Engstrom, ABA #74047 
STEPHEN ENGSTROM LAW OFFICE 
200 River Market Avenue, Suite 600 
Post Office Box 71 
Little Rock, Arkansas 72203 
(501) 375-6453-telephone 
(501) 375-5914 - facsimile 
stephen@engstromlaw.com 

W. H. Taylor, ABA #81154 
Stevan E. Vowell, ABA #75134 
William B. Putman, ABA #91198 
Timothy J. Myers, ABA #92110 
TAYLOR LAW PARTNERS 
303 East Millsap Road 
Post Office Box 8310 
Fayetteville, Arkansas 72703 
(479) 443-5222 - telephone 
(479) 443-7842 -facsimile 
whtaylor@taylorlawpartners.com 
svowell@taylorlawpartners.com 
wbputman@taylorlawpartners.com 
tmyers@taylorlawpartners.com 
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George L. Mc Williams, ABA #68078 
LAW OFFICE OF GEORGE L. 

Mc WILLIAMS 
406 Walnut Street 
Texarkana, Arkansas 71854 
(870) 772-2055 - telephone 
(870) 773-2967 - facsimile 
glmoffice@gmail.com 

Jamie Pratt, ABA #74124 
JAMES M. PRATT, JR. P.A. 
144 Washington Street, Northwest 
Camden, Arkansas 71701 
(870) 836-7328 - telephone 
(870) 837-2405 - facsimile 
jamiepratt@cablelynx.com 

COUNSEL FOR PLAINTIFFS 
AND THE PROPOSED CLASS 
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