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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF CONNECTICUT

Cincinnati Insurance Company,

Plaintiff,
v.

AVM Enterprises, Inc.

and

Gorss Motels, Inc., individually and
as the representative of a class of
similarly situated persons,

Defendants.

:
:
:
:
:
:
:
:
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CIVIL ACTION

COMPLAINT

By and through undersigned counsel, Plaintiff Cincinnati Insurance Company (“CIC”)

files this complaint and states as follows:

Nature of this Action

1. Defendant AVM Enterprises Inc. (“AVM”) has been sued in an underlying

putative class action naming Gorss Motels, Inc. as the class representative. The lawsuit alleges

that it sent junk faxes in violation of the Telephone Consumer Protection Act (“TCPA”), as

amended by the Junk Fax Protection Act (“JFPA”), and Connecticut General Statute § 52-570c.

2. CIC issued insurance policy EPP 014 69 30 to AVM for the periods of June 1,

2013 – June 1, 2014, June 1, 2014 – June 1, 2015, June 1, 2015 – June 1, 2016, June 1, 2016 –

June 1, 2017, and June 1, 2017 – June 1, 2018 (hereinafter and collectively, the “CIC Policies”).

Although CIC is defending AVM in the underlying action, subject to a full and complete

reservation of rights, CIC seeks a declaration that it has no duty to defend or indemnify AVM in

the underlying action. The underlying action does not allege “property damage” caused by an

“occurrence” or “personal and advertising injury.” The CIC Policies also contain exclusions that
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preclude coverage, including all liabilities arising from material distributed in violation of

statutes.

The Parties

3. Plaintiff CIC is a company organized and existing under the laws of the State of

Ohio, with its principal place of business in Fairfield, Ohio. It is a citizen of the state of Ohio.

CIC is licensed to do business in the state of Tennessee.

4. Defendant AVM is a Tennessee corporation with its principal place of business in

Chattanooga, Tennessee.

5. Defendant Gorss Motels, Inc. is a Connecticut Corporation with its principal place

of business in Connecticut. Gorss Motels is sued individually and as the representative of an

alleged class of similarly situated persons.

Jurisdiction and Venue

6. This Court has jurisdiction of this matter pursuant to 28 U.S.C. § 1332, as this is

an action between citizens of different states, and the amount in controversy exceeds $75,000,

exclusive of interest and costs.

7. Venue is proper pursuant to 28 U.S.C. § 1391(b)(2). Events giving rise to this

suit, including the filing of the underlying action and underlying events, took place within this

judicial district.

Facts

The Underlying Action

8. On or about June 29, 2017, Gorss Motels filed a class action complaint against

AVM in the United States District Court for the District of Connecticut captioned Gorss Motels,

Inc. v. AVM Enterprises, Inc., et al., No. 17- 01078 (the “Underlying Action”). (A true and

correct copy of the complaint in the Underlying Action is attached as Exhibit A.)
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9. The Underlying Action alleges that AVM is responsible for sending unsolicited

advertising faxes (“junk faxes”) to Gorss Motels and to at least 40 other putative class members

in violation of the TCPA, as amended by the JFPA, and Connecticut Gen. Stat. § 52-570c.

10. The Underlying Action alleges:

3. Defendants have sent facsimile transmissions of unsolicited
advertisements to Plaintiff and the Class in violation of the JFPA
[TCPA], including but not limited to, the facsimile transmission of
five unsolicited advertisements on or about June 15, 2015, June 23,
2015, July 15, 2015, October 19, 2015 and May 16, 2016.

4. Unsolicited faxes damage their recipients. A junk fax recipient
loses the use of its fax machine, paper, and ink toner. An
unsolicited fax wastes the recipient’s valuable time that would
have been spent on something else. A junk fax interrupts the
recipient’s privacy. Unsolicited faxes prevent fax machines from
receiving authorized faxes, prevent their use for authorized
outgoing faxes, cause undue wear and tear on the recipients’ fax
machines, and require additional labor to attempt to discern the
source and purpose of the unsolicited messages.

11. The complaint in the Underlying Action asserts two classes:

Class A:

All persons who (1) on or after four years prior to the filing of this
action, (2) were sent telephone facsimile messages of material
advertising the commercial availability or quality of any property,
goods, or services by or on behalf of Defendants, (3) from whom
Defendants did not obtain “prior express invitation or permission”
to send fax advertisements, or (4) with whom defendants did not
have an established business relationship, or (5) where the fax
advertisements did not include an opt-out notice compliant with 47
C.F.R. § 64.1200(a)(4)(iii).

Class B:

All persons in the State of Connecticut to whom, from two years
prior to the date of the filing of the instant Complaint to the
present, Defendants sent or caused to be sent unsolicited
advertising material by facsimile.
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12. The complaint in the Underlying Action asserts two counts against AVM:

violation of the TCPA, as amended by the JFPA (Count I), and violation of Conn. Gen. Stat.

§ 52-570c (Count II).

13. Count I of the complaint alleges:

34. The TCPA/JFPA provides a private right of action to bring
this action on behalf of Plaintiff and the Plaintiff Class to redress
Defendants’ violations of the Act, and provides for statutory
damages. 47 U.S.C. § 227(b)(3). The Act also provides that
injunctive relief is appropriate. Id.

35. The JFPA [TCPA] is a strict liability statute, so the
Defendants are liable to the Plaintiff and the other class members
even if their actions were only negligent.

36. The Defendants knew or should have known that (a) the
Plaintiff and the other class members had not given prior express
invitation or permission for the Defendants or anybody else to fax
advertisements about the Defendants’ products, goods or services;
(b) the Plaintiff and the other class members did not have an
established business relationship; (c) Defendants transmitted
advertisements; (d) the Faxes did not contain the required Opt-Out
Notice; and (e) Defendants’ Transmission of advertisements that
did not contain the required opt-out notice or were sent without
prior express invitation or permission was unlawful.

37. The Defendants’ actions caused damages to the Plaintiff
and the other class members. Receiving the Defendants’ junk faxes
caused Plaintiff and other recipients to lose paper and toner
consumed in the printing of the Defendants’ faxes. Moreover, the
Defendants’ faxes used the Plaintiff’s and the other class members’
telephone lines and fax machine. The Defendants’ faxes cost the
Plaintiff and other class members time, as the Plaintiff and the
other class members and their employees wasted their time
receiving, reviewing and routing the Defendants’ unauthorized
faxes. That time otherwise would have been spent on the Plaintiff’s
and the other class members’ business activities. The Defendants’
unlawfully interrupted the Plaintiff’s and other class members’
privacy interests in being left alone.
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14. Count I seeks statutory damages under the TCPA for actual monetary loss or $500

per violation, whichever is greater, treble damages, injunctive relief, pre-judgment interest, costs,

and other relief that the Court deems just and appropriate.

15. Count II alleges that “Defendants committed numerous violations of Conn. Gen.

Stat. § 52-570c(a) against Plaintiff and the members of Class B to wit: the fax advertisements

Defendant sent and/or caused to be sent to Plaintiff and the members of Class B were unsolicited

by Plaintiff and the members of Class B[.]”

16. Count II seeks damages under Conn. Gen. Stat. § 52-570c(a) for statutory

damages of $500 per violation, costs, attorney fees, injunctive relief, pre-judgment interest, costs,

and other relief that the Court deems just and proper.

The CIC Policies

17. CIC issued policy EPP 014 69 30 to AVM for the periods of June 1, 2013 – June

1, 2014 (the “2013-2014 Policy”), June 1, 2014 – June 1, 2015 (the “2014-2015 Policy”), June 1,

2015 – June 1, 2016 (the “2015-2016 Policy”), June 1, 2016 – June 1, 2017 (the “2016-2017

Policy”), and June 1, 2017 – June 1, 2018 (the “2017-2018 Policy”) to AVM. (A true and correct

copy of relevant excerpts of the policies are attached as Exhibit B.) Each of the annual CIC

Policies have CGL coverage parts and umbrella coverage parts which are substantially identical

in each policy.

18. The insuring agreement for Coverage A in each of the annual CIC Policies’ CGL

coverage part states that CIC “will pay those sums that the insured becomes legally obligated to

pay as damages because of …‘property damage’ to which this insurance applies.”

19. The insuring agreement states that “[t]his insurance applies to…‘property

damage’ only if”:

Case 3:17-cv-01875   Document 1   Filed 11/08/17   Page 5 of 12



-6-
19663274v.1

(1) The “bodily injury” or “property damage” is caused by an
“occurrence” that takes place in the coverage territory”; and

(2) The bodily injury” or “property damage” occurs during the
policy period[.]

20. The CGL coverage part of the CIC Policies defines “property damage” in part as:

a. Physical injury to tangible property, including all resulting loss
of use of that property. All such loss of use shall be deemed to
occur at the time of the physical injury that caused it; or

b. Loss of use of tangible property that is not physically injured.
All such loss of use shall be deemed to occur at the time of the
“occurrence” that caused it.

21. The CGL coverage part of the CIC Policies defines “occurrence” as “an accident,

including continuous or repeated exposure to substantially the same general harmful conditions.”

22. The insuring agreement for Coverage B in each of the annual CIC Policies’ CGL

coverage part states that CIC “will pay those sums that the insured becomes legally obligated to

pay as damages because of ‘personal and advertising injury’ to which this insurance applies.”

23. The insuring agreement states that “[t]his insurance applies to ‘personal and

advertising injury’ only if”:

(1) The “personal and advertising injury” is caused by an offense
arising out of your business; and

(2) The “personal and advertising injury” offense was committed
in the “coverage territory” during the policy period[.]

24. The CGL coverage part of the CIC Policies defines “personal and advertising

injury” in part as:

“Personal and advertising injury” means injury, including
consequential ‘bodily injury’, arising out of one or more of the
following offenses:

***

e. Oral or written publication, in any manner, of material that
violates a person’s right of privacy[.]
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25. The insuring agreement for the umbrella coverage part of each of the annual CIC

Policies states that CIC “will pay on behalf of the insured the ‘ultimate net loss’ which the

insured is legally obligated to pay as damages for … ‘personal and advertising injury’ or

‘property damage’ to which this insurance applies” that is either excess of the “underlying

insurance” or is either excluded or not insured by the “underlying insurance.”

26. The umbrella coverage part of the CIC Policies states that “property damage”

must be caused by an “occurrence” that occurs during the policy period. “Personal and

advertising injury” must be caused by an offense committed during the policy period.

27. The umbrella coverage part has substantially the same definitions for “property

damage” and “occurrence” as the CGL coverage part of the policies.

28. The umbrella coverage part of the CIC Policies has substantially the same

definition for “personal and advertising injury” as in the CGL coverage part of the Policies.

29. The CGL coverage part for both Coverage A (property damage) and Coverage B

(personal and advertising injury) in each of the annual CIC Policies has an exclusion for material

distributed in violation of statutes, that states that the insurance does not apply to:

Distribution of Material in Violation of Statutes

“Bodily injury” or “property damage” arising directly or indirectly
out of any action or omission that violates or is alleged to violate:

a. The Telephone Consumer Protection Act (TCPA),
including any amendment of or addition to such law; or

***

c. Any statute, ordinance or regulation, other than the TCPA
or CAN-SPAM Act of 2003, that prohibits or limits the
sending, transmitting, communicating or distribution of
material or information.

- and -
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Distribution of Material in Violation of Statutes

“Personal and advertising injury” arising directly or indirectly out
of any action or omission that violates or is alleged to violate:

a. The Telephone Consumer Protection Act (TCPA),
including any amendment of or addition to such law; or

***

c. Any statute, ordinance or regulation, other than the TCPA
or CAN-SPAM Act of 2003, that prohibits or limits the
sending, transmitting, communicating or distribution of
material or information.

30. The umbrella coverage part in each of the annual CIC Policies has substantially

the same exclusion, applicable to both “property damage” and “personal and advertising injury”

claims.

31. The CGL coverage part, Coverage A, in each of the annual CIC Policies has an

expected or intended injury exclusion that states that the insurance does not apply to:

Expected or Intended Injury

“Bodily injury” or “property damage” which may reasonably be
expected to result from the intentional or criminal acts of the
insured or which is in fact expected or intended by the insured,
even if the injury or damage is of a different degree or type than
actually expected or intended. This exclusion does not apply to
“bodily injury” resulting from the use of reasonable force to
protect persons or property.

32. The umbrella coverage part in each of the annual CIC Policies has substantially

the same exclusion.

33. The CGL coverage part, Coverage B, in each of the annual CIC Policies has a

knowing violation exclusion that states that the insurance does not apply to:

Knowing Violation of Rights of Another

“Personal and advertising injury” caused by or at the direction of
the insured with the knowledge that the act would violate the rights
of another and would inflict “personal and advertising injury.”
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34. The umbrella coverage part in each of the annual CIC Policies has substantially

the same exclusion.

35. The CGL coverage part, Coverage B, in each of the annual CIC Policies has a

prior publication exclusion that states that the insurance does not apply to:

Material Published Prior to Coverage Term

“Personal and advertising injury” arising out of oral or written
publication of material whose first publication took place before
the later of the following:

(1) The inception of this coverage part; or

(2) The “coverage term” in which insurance coverage is sought.

36. The umbrella coverage part in each of the annual CIC Policies has substantially the same

exclusion.

37. Other exclusions in the CGL and/or umbrella coverage parts of the CIC Policies may

apply to prohibit defense and/or indemnity coverage.

Dispute of the Parties

38. CIC has undertaken AVM’s defense in the Underlying Action, subject to a full

and complete reservation of rights.

39. CIC seeks a declaration that it does not have a duty to defend AVM in the

Underlying Action under any of the CIC Policies.

40. CIC seeks a declaration that it does not have a duty to indemnify AVM in the

Underlying Action under any of the CIC Policies.

41. CIC maintains that the Underlying Action does not allege “property damage”

caused by an “occurrence,” as defined in the CGL and Umbrella coverage parts of the CIC

Policies.
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42. CIC maintains that the Underlying Action does not allege “personal and

advertising injury,” as defined in the CGL and Umbrella coverage parts of the CIC Policies.

43. CIC seeks a declaration that it has no duty to defend or indemnify AVM to the

extent the Underlying Action does not allege property damage caused by an “occurrence” or

“personal and advertising injury” committed during the respective annual CIC Policy periods.

44. CIC maintains that the exclusion for material distributed in violation of statutes in

the CGL and Umbrella coverage parts of the CIC Policies precludes defense and/or indemnity

coverage for the Underlying Action.

45. CIC maintains that the Expected or Intended Injury exclusion in Coverage A of

the CGL coverage part and in the Umbrella coverage part of the CIC Policies precludes defense

and/or indemnity coverage for the Underlying Action for those coverage parts.

46. CIC maintains that the Knowing Violation of Rights of Another exclusion in

Coverage B of the CGL coverage part and in the Umbrella coverage part of the CIC Policies

precludes defense and/or indemnity coverage for the Underlying Action for those coverage parts.

47. CIC maintains that the Prior Publications exclusion in Coverage B of the CGL

coverage part and in the Umbrella coverage part of the CIC Policies precludes defense and/or

indemnity coverage for the Underlying Action for those coverage parts.

48. CIC maintains that coverage for the Underlying Action is precluded by other

terms, conditions, and/or exclusions in the CIC Policies.

49. On information and belief, the defendants in this lawsuit believe that CIC has an

obligation under one or more of the annual CIC Policies to defend AVM, and has an obligation

to indemnify it, in connection with the Underlying Action.
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50. A real and judiciable dispute exists between the parties as to the defense and

indemnity obligations of CIC under the CIC Policies.

Count I
Request for Declaratory Relief – No Duty to Defend

51. CIC restates and incorporates each of the foregoing allegations as if fully set forth

at length herein.

52. Under the terms, conditions, and exclusions of the CIC Policies, CIC has no duty

to defend AVM in the Underlying Action.

53. As detailed above, a real and justiciable controversy exists between the parties

regarding their rights and liabilities under the CIC Policies.

54. CIC is entitled to declaratory relief that it has no duty to defend AVM in the

Underlying Action.

WHEREFORE, Plaintiff, Cincinnati Insurance Company demands judgment in its favor

and against Defendant AVM Enterprises, Inc. as follows:

a. A declaration that Cincinnati insurance Company does not owe a duty to

defend AVM under the CIC Policies in connection with the Underlying Action;

b. A declaration that Cincinnati Insurance Company may withdraw its

defense of AVM in the Underlying Action; and

c. A grant of all other relief that this Court deems just and proper.

Count II

Request for Declaratory Relief – No Duty to Indemnify

55. CIC restates and incorporates each of the foregoing allegations as if fully set forth

at length herein.

56. Where there is no duty to defend, there is no duty to indemnify.
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57. Under the terms, conditions and exclusions of the CIC Policies, CIC has no duty

to indemnify AVM in the Underlying Action.

58. As detailed above, a real and judiciable controversy exists between the parties

regarding their rights and liabilities under the CIC Policies.

59. CIC is entitled to declaratory relief that it has no duty to indemnify AVM in the

Underlying Action.

WHEREFORE, Plaintiff Cincinnati Insurance Company demands judgment in its favor

and against AVM Enterprises, Inc. as follows:

a. A declaration that Cincinnati Insurance Company does not owe a duty to

indemnify AVM under the CIC Policies in connection with the Underlying Action; and

b. A grant of all other relief that this Court deems just and proper.

Dated: November 8, 2017 Respectfully submitted,

The Plaintiff

By: /s/ Samuel B. Mayer

Samuel B. Mayer –ct14821

46 Woodbury Avenue

Stamford, CT 06907

(203)324-0711

WHITE AND WILLIAMS LLP

Joshua A. Mooney (pro hac vice to be

submitted)

Margo Murphy (pro hac vice to be

submitted)

427 Bedford Road, Suite 250

Pleasantville, NY 10570-3035

914-487-7330

Attorneys for Cincinnati Insurance

Company

Case 3:17-cv-01875   Document 1   Filed 11/08/17   Page 12 of 12


