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Plaintiffs Beatriz Tijerina, David Concepcién, Gina AprilTheresa Gillespie,
Talina Henderson, Diarféerrara, Lauren Daly, Shane Maiald, Kasem Curovic,
Christa Callahan, Erica Upshur, Johnnie Moutra, and Jennifer Tolbert (coligctive
“Plaintiffs”) bring this action against Volkswagen Aktiengesellschaft (“VWAG”)
andVolkswagen Group of America, Inc:\(W America”) (together;Volkswagen”
or “VW” or “Defendants”) based upon personal knowledge as to allegations
specifically pertaining to Plaintiffs and, as to all other matters, upon the investigation
of counset

l. INTRODUCTION

1. Crashes involving seatructural failures in passenger motor vehicles
pose a significant public health and safety threat, particulaypuwogerchildren
occupying rear seatBecause of this risknanufacturers cutomobilesold in the
United Statesire required tensureseating assemblies these vehicleare secure
both during ordinary operatiomand in the event of an accident or collisidrnis
action concerns defective latching devices (defined below) that pose a significant

safety threat to reageated passengersvahicles manufactured by Defendants.

1 Counsel's investigation includes an analysis of publicly available information,
includingDefendantsTechnical Service Bulletins, National Highway Traffic Safety
Administration documents and consumer complaints. Plaintiffs believe that a
reasonable opportunity for discovery waiinforceall these claims

1
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2. Plaintiffs bring this action individually and on behalf of all persons in
the United States who purchasedeasedh 2018 through 202InmodelVolkswagen
Atlas (“Class Vehiclesor the “Atlas’). The ClassVehicles cordin a defective
Latching Devicedesigned to secure the secanw seats and allowing these seats
to fold down to permit passengers to access -lovd seats and/or allow greater
storage in the rear of the Atléke“Latching Devicé). 2 Defendants wrongfully and
intentionally concealed a defect in thatching Deviceof the Class Vehicles.

3.  As explained in detail below, the Latching Devioghe Atlas fails to
properly secure the seconow seats due ta defect inits design (the‘Latching
Device Defect). As a result otthe Latching DeviceDefect, during deceleration
and/or in an accident or collisipime Latching Devicen the Atlas may faito secure
the secursecondrow seatsallowing those seatw slamforward Any rear-seated
passenger may bgeriouslyinjured upon collisioninto the frontseats Being
lightweight and typically seated in the secermv seats, infants angounger
children are particularly susceptible to harm from Hatching DeviceDefect
Drivers and occupants of the Atlas are at dsking rearend collisions, sudden
stops,and other accidentdue toDefendants’ failure to address disclose the

existence of théatching DeviceDefect.

2 Bench seats in certain Atlas models hdve additional capabilitypf sliding
backwards and forwards on a rail mechanism to allow occupants a wider range of
legroom.
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4.  On information and belief, thieatching DeviceDefectis contained in
all VolkswagenAtlas models that have been manufactured sincdeksit The
Latching Devices designed and manufactured to last the life of a vehidle.a
result ofthe Defectthe Latching Devicenay prematurely fatbefore the end dhe
useful life of theAtlasand befor&80,000driven miles—the lowest number of miles
Defendants recommend for regularly scheduled maintenartbe USA Warranty
and Maintenance Schedules (ttaintenance Schedule) provided by Defendants
for VolkswagenAtlas vehicles Indeed,given their life expectancéhe Latching
Deviceis omitted from the Maintenance Schedule entirely.

5. Defendantsprovide warranty coverage fdhe Class Vehicles under
their manufacturer’s warrant Effective for the 201&nd 2019 model years for the
Atlas, thewarranty furnshes bumperto-bumper coveragéor six years or 72,000
miles, whichever @mesfirst andis fully transferrable with no loss in coverafibe
“6-year/72,000 Warranty. There is a different warranty fahe 2020 and 2021
model Atlas which covers four yeargsy 50,000 miles, whichever comes first, on a
bumperto-bumper basis(the “4-year/50,000 Warrantyand together with the-6

year/72,000 Warranty referred to as thNéarrantie). SeeExhibits C, D

3 See, @., Exhibit E (summarizing maintenance schedule and not showing any
scheduled maintenance to eres integrity of the seatg systemdor the 280,000
milesprovided for the Class Vehicles
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6. Underthe Warranties provided to members of fGass Defendants
promised to repair or replace defective Class Vehicle components drisimg
defects in materials and/or workmansatmo cost to owners or lessees of the Class
Vehicles.However, Defendas have excludedoverage fotthe Latching Device
Defectunderthe Warrantiedbecause the Defectame ofdesign.Both the temporal
limitations and scope of the warranty are the resulefendantsunconscionable
manipulaion of the Warranties to excledcoverage for neamechanical defects,
such as théatching DeviceDefect.

7. Knowledge of the Defect was in the exclusive and sole possession of
Defendants through pgroduction testing, design failure mode analysis, consumer
complaints to the National Higlay Traffic Safety Association (“NHTSA”), reports
to Volkswagen Customer CARE, and by releasing at least one Technical Service
Bulletin (“TSB”) describing the issue to their exclusive network of dealerships, as
well as receiving communications concerning Defet from these dealerships.
response to at least one of the NHTSA complaints filed about the Latching Device
Defect, Volkswagen provided the complainam avestigationcase number for
reference. Plaintiffavid ConcepcionDiana FerraraandLauren Dalysimilarly
contactedheir local dealerships regarding thefect andhe dealershipfailed to

repairandbr replacdheLatching Device
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8. Despite Defendants’ knowledge of tHeatching Device Defect,
Defendants have never disclosed to Plaingffisl members of the Class that the
Defect exists or the associated risks to drivers and occupants of the Class Vehicles
and have taken no effort to remediate the det@atn though the Latching Device
should operate normally for the life of the vehicle, on information and belief,
Defendants havtailed to repair or replace thieatching Device. Thus, Defendants
have wrongfully and intentionally transferred the cost of repair or replacement of the
Latching Deviceo Plaintiffs and members of the Class by fraudulently concealing
the existence of thieatching DeviceDefect and by failing to issue recalls or cover
the costs under express warranties. The repair cost shall be determined in an expert
report following factual discovery.

9. Defendants breacheahplied warranties through which theye bound
to, inter alia, (1) provide Class Vehicles fit for the ordinary purpose for which they
were sold; and (2) repair and corranydefectssuch as theatching DeviceDefect
Because théatching DeviceDefect was preent at the time of sale or lease of the
Class Vehicles, Defendants are required to repair or replace the Latching Device
under the terms of the implied warrantidhe detriment of not utilizing the rear
seats for families is substantaidno reasonable consumer expectbéofearful of

placing their loved ones in the rear seats
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10. Plaintiffs and members of thélassassert claims against Defendants
for violation of the MagnuseiMoss Warranty Act, 15 U.S.C. § 23@ei.seq.fraud,
negligent nsrepresentation, unjust enrichmebteach of implied warrantiesnd
violations of consumer fraud and unfair and deceptive trade practicessstatdes
the laws of California, Florida, Kentucky, Massachusetts, Michiblgny Jersey,
New York, Pennsylvaai Texas, and Virginia

11. As a direct result of Defendants’ wrongful conduct, Plaintiffs and
members of th€lasshave suffered damages, includimger alia: (1) deprivation
of the benefit of their bargain by overpaying for the Class Vehicles at thetime
sale or lease; (ut-of-pocket expenses for repair or replacement ol titehing
Device (3) costs for faure repairs or replacements; (4) sale of their Cladsdle
at a loss; and/ob] diminished value of their Clase¥Wicles.

II.  JURISDICTION AND VENUE
12. This Court has jurisdiction over this actiamder 28 U.S.C. §

1332(d)(2).The matter in controversy, exclusive of interest and costs, exceeds the
sum or value of $5,000,000 and is a class action in which there are more than 100
members of th€lass members of th€lass(as defined below) are citizens of states
different from Defendants, and greater than-thiods of the members of tl&ass

reside in states other than the states in which Defendant is a cltieeiCourt has

jurisdiction over supplemental state law claimsder 20 U.S.C. 81367 and
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jurisdiction over the Magnuseoss Warranty Act claim by virtue of diversity
jurisdiction being exercised under the Class Action Fairness'S8&HA”).

13. This Court has personal jurisdiction over Plafstibecause Plaintiffs
submit to the Court's jurisdiction. This Court has personal jurisdiction over
Defendants under 18 U.S.C. 8§ 1965(d) because VW America is incorporated in New
Jersey and so is found, has agents, and transacts substantial business in this district.

14. Venue properly lies in this District pursuant to 28 U.S.C. § 1391(a), (b)
and (c) because VW America is incorporated in New Jersey, and Defendants have
marketed, advertised, sold, and/or leased the Class Vehicles within this District
throughnumerous dealers doing business in the Distiefendants’ actions have
caused harm tbundreds of lmbers of th€lassresiding in New Jersey, including
Plaintiff Erica Upshur who purchased her Class Vehicle in Maple Shad®VNJ
America maintain the following offices and/or facilities in New Jersey: (1) the
“VW/Audi/VCI Eastern Regidhlocationin Woodcliff Lake, New Jersey; (2) the
“VWI/Audi Test Centérin Allendale, New Jersey; (3) th&roduct LiaisorOffice”
in Fort Lee New Jersey; (4) and th@arts/Region Distribution Centan Cranbury,

New Jersey.Accordingly, Defendants have sufficient contacts with this District to

subject Defendants to personal jurisdiction in the District and venue is proper.

4 SeeVolkswagen Group of America LocatipN'®LKSWAGEN GROUP OFAMERICA,
http://www.volkswagengroupofamerica.com/locatidiast visited Aug. 4, 2021).

v
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. PARTIES
PLAINTIFFS

15. Plaintiff Beatriz Tijema (“Plaintiff” for purposes of this paragraph) is
an individual residing in National City, CA. Plaintiff purchased a nedt82
Volkswagen Atlas equipped with bench seats (for purposes of Plaintiff's allegations,
the “Class Vehicle”) for personal, familypnd/or household usen or around
November 2017 from Volkswagen okKrry Mesa in San Diego, CAt the time,
Plaintiff reasonably expected that the seats would be restrained in the ordinary
course of operation and in the event of the crash. Plaintifhbaglay of knowing
the Class Vehicle contained a defectivaching Devicehat could cause the seats
to collapse forward during deceleration. To the contrary, before acquiring the Class
Vehicle, Plaintiff viewed or heard commercials and reviews througdvissbn,
radio, and/or the internétat touted the safety and reliability of the Class Vehicle.
Defendants concealed the existence of.atehing DeviceDefect from Plaintiff and
consumers. Plaintiff would not have purchased the Class Vehicle, or wengd h
paid less for it, if Defendants did not conceal material information about the
defectiveLatching Deviceand as a resylthe value of Plaintiff's Class Vehicle has
diminished.

16. Plaintiff David Concepcioif“Plaintiff” for purposes of this paragraph)

is an individual residing in Kensinton, CA. Plaintiff purchased a new 2018
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Volkswagen Atlas equipped witlcaptain’s seats (for purposes of Plaintiff's
allegations, the “Class Vehicle”) for personal, family, /andousehold use on or
aroundAugust 2018from Dirito Brothers Walnut Creek Volkswagen Walnut
Creek CA. At the time, Plaintiff reasonably expected that the seats would be
restrained in the ordinary course of operation and in the event of the ceashffPI

had no way of knowing the Class Vehicle contained a defecatehing Device

that could cause the seats to collapse forward during deceleration. To the contrary,
before acquiring the Class Vehicle, Plaintiff viewed or heard commercials and
reviews through televisionyadio, and/or the internghat touted the safety and
reliability of the Class Vehicle. Defendants concealed the existence lodtitteng
DeviceDefect from Plaintiff and consumers. Plaintiff would not have purchased the
Class Vehicle, or would have paid less for it, if Defendants did not conceal material
information about the defectiveatching Deviceand as a result, the value of
Plaintiff's Class Vehicle has diminished.

17. Plaintiff Gina Aprile (“Plaintiff” for purposes of this paragpa) is an
individual residing in North Point, ElPlaintiff purchased ased2018 Volkswagen
Atlas equipped wittbenchseats (for purposes of Plaintiff's allegations, the “Class
Vehicle”) for personal, family, and/or household use on or ardloweember 20Q
from Norm Reeves Volkswagen SuperstamePort Charlotte, FL At the time,

Plaintiff reasonably expected that the seats would be restrained in the ordinary
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course of operation and in the event of the crash. Plaintiff had no way of knowing
the Class Vehicle contained a defectivatching Devicethat could cause the seats
to collapse forward during deceleration. To the contrary, before acquiring the Class
Vehicle, Plaintiff viewed or heard commercials and reviews through television,
radio, and/or the integtthat touted the safety and reliability of the Class Vehicle.
Defendants concealed the existence of.atehing DeviceDefect from Plaintiff and
consumers. Plaintiff would not have purchased the Class Vehicle, or would have
paid less for it, if Defendants did not conceal material information about the
defectiveLatching Deviceand as a result, the value of Plaintiff's Class Vehicle has
diminished.

18. Plaintiff Theresa Gillespi€'Plaintiff” for purposes of this paragraph)
iIs an individual residing in Pensacola, FL. Plaintiff purchased a new 2021
Volkswagen Atlas equipped with bench seats (for purposes of Plaintiff's allegations,
the “Class Vehicle”) for personal, family, and/or household use on or around July
2020 from Pete Moore Imports in Pensacola, FLth&ttime, Plaintiff reasonably
expected that the seats would be restrained in the ordinary course of opeition an
in the event of the crash. Plaintiff had no way of knowing the Class Vehicle
contained a defectiMeatching Devicehat could cause the sedb collapse forward
during deceleration. To the contrary, before acquiring the Class Vehicle, Plaintif

viewed or heard commercials and reviews through television, radio, and/or the

10
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internet that touted the safety and reliability of the Class Vehicleeiants
concealed the existence of thetching DeviceDefect from Plaintiff and consumers.
Plaintiff would not have purchased the Class Vehicle, or would have paid less for it,
if Defendants did not conceal material information about the defekcttehing
Deviceand as a result, the value of Plaintiff's Class Vehicle has diminished.

19. Plaintiff Talina HendersoftPlaintiff’ for purposes of this paragraph)
Is an individual residing in Lexington, KY. Plaintiff purchased a new 2021
Volkswagen Atlas equipped with captain’s seats (for purposes of Plaintiff's
allegations, the “Class Vehicle”) for personal, family, and/or household use on or
around September 2020 from Don Jacobs Volkswagen in Lexington, KY. At the
time, Plaintiff reasonably expected that the seatsld be restrained in the ordinary
course of operation and in the event of the crash. Plaintiff had no way of knowing
the Class Vehicle contained a defectivagching Devicethat could cause the seats
to collapse forward during deceleration. To the contrary, before acquiring the Class
Vehicle, Plaintiff viewed or heard commercials and reviews through television,
radio, and/or the interndthat touted the safety and reliability of the Class Vehicle.
Defendants concealed the existence of.#tehing DeviceDefect from Plaintiff and
consumers. Plaintiff would not have purchased the Class Vehicle, or would have

paid less for it, if Defendants did not conceal material information about the

11
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defectiveLatching Deviceand as a result, the value of Plaintiff's €da/ehicle has
diminished.

20. Plaintiff Diana Ferrar&‘Plaintiff” for purposes of this paragraph) is an
individual residing in Hyde Park, MA. Plaintiff purchased a new&@olkswagen
Atlas equipped witlbenchseats (for purposes of Plaintiff's allegations, the “Class
Vehicle”) for personal, family, and/or household use on or ardectdber 2017
from Quirk Volkswagen irBraintree, MA At the time, Plaintiff reasonably expected
that the seats would be restraimethe ordinary course of operation and in the event
of the crash. Plaintiff had no way of knowing the Class Vehicle contained a defective
Latching Devicehat could cause the seats to collapse forward during deceleration.
To the contrary, before acquiring the Class Vehicle, Plaintiff viewed or heard
commercials and reviews through television, radio, and/or the intiatetouted
the safety and reliability of the Class Vehicle. Defendants concealed the existence
of the Latching DeviceDefect from Plainff and consumers. Plaintiff would not
have purchased the Class Vehicle, or would have paid less for it, if [detsrdid
not conceal material information about the defedtiaehing Deviceand as a result,
the value of Plaintiff's Class Vehicle has dinsimed.

21. Plaintiff Lauren Daly(“Plaintiff” for purposes of this paragraph) is an
individual residing in Brockton, MA. Plaintiff purchased a new 2021 Volkswagen

Atlas equipped with captain’s seats (for purposes of Plaintiff's allegations, the

12
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“Class Vehicle”) for personal, family, and/or household use on or around May 2021
from Mastria Volkswagen in Raynham, MA. At the time, Plaintiff reasonably
expected that the seats would be restrained in the ordinary course of opeition an
in the event of the crash. Plaintiff had no way of knowing the Class Vehicle
contained a defectiMeatching Devicehat could cause the seats to collapse forward
during deceleration. To the contrary, before acquiring the Class Vehicle, Plaintif
viewed or heard commercials and reviews through television, radio, and/or the
internet that touted the safety and reliability of the Class Vehicle. Defendants
concealed the existence of tte#ching DeviceDefect from Plaintiff and consumers.
Plaintiff would not have purchased the Class Vehicle, or would have paid less for it,
if Defendants did not conceal material information about the defekcttehing
Deviceand as a result, the value of Plaintiff's Class Vehicle has diminished.

22. Plaintiff Shane McDonal@‘Plaintiff’ for purposes of this paragph)
Is an individual residing in Belding, MlI. Plaintiff purchased a 2048 Volkswagen
Atlas equipped with bench seats (for purposes of Plaintiff's allegations, the “Class
Vehicle”) for personal, family, and/or household use on or around April 2018 from
Gezon Motors in Grand Rapids, MI. At the time, Plaintiff reasonably expected that
the seats would be restrained in the ordinary course of operation and in the event of
the crash. Plaintiff had no way of knowing the Class Vehicle contained didefec

Latching Devicethat could cause the seats to collapse forward during deceleration.

13
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To the contrary, before acquiring the Class Vehicle, Plaintiff viewed or heard
commercials and reviews through television, radio, and/or the intidwaietouted
the safety andeliability of the Class Vehicle. Defendants concealed the existence
of the Latching DeviceDefect from Plaintiff and consumers. Plaintiff would not
have purchased the Class Vehicle, or would have paid less for it, d2efes did
not conceal material information about the defedtiaehing Deviceand as a result,
the value of Plaintiff's Class Vehicle has diminished.

23. Plaintiff Kasem Curovig“Plaintiff” for purposes of this paragraph) is
an individual residing in Staten Island, NY. Plaintiff leased a12Uolkswagen
Atlas equipped with bench seats (for purposes of Plaintiff's allegations, the “Class
Vehicle”) for personal, family, and/or household use on or around Seet&t820
from Island Volkswagen in Staten Island, NY. At the time, Plaintiff readpnab
expected that the seats would be restrained in the ordinary course of opeigtion an
in the event of the crash. Plaintiff had no way of knowing the Class Vehicle
contained a defectiMeatching Devicehat could cause the seats to collapse forward
during deceleration. To the contrary, before acquiring the Class Vehicle, Plaintiff
viewed or heard commercials and reviews through television, radio, and/or the
internet that touted the safety and reliability of the Class Vehicle. Defendants
concealed the exigtee of the_atching DeviceDefect from Plaintiff and consumers.

Plaintiff would not have leased the Class Vehicle, or would have paid less for his

14
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lease, if Defendants did not conceal material information about the defective
Latching Device

24. Plaintiff Christa Callahaif“Plaintiff” for purposes of this paragraph) is
an individual residing in Coatesville, PA. Plaintiff purchased a new 2018
Volkswagen Atlas equipped with captain’s seats (for purposes of Plaintiff's
allegations, the “Class Vehicle”) for personal, family, and/or household use on or
around August 2018 from Jeff D’ambrosio Volkswagen in Downingtown, PA. At
the time, Plaintiff reasonably expected that the seats would be restrained in the
ordinary course of operation and in the event of the crash. Plaintiff had no way of
knowing the Class Vehicle contained a defechimé&ching Devicehat could cause
the seats to collapse forward during deceleration. To the contrary, betprieing
the Class Vehicle, Plaintiff viewed or heard commercials and reviemsigh
television,radio, and/or the internétat touted the safety and reliability of the Class
Vehicle. Defendants concealed the existence ot #tehing DeviceDefect from
Plaintiff and consumers. Plaintiff would not have purchased the Class Vairicle
would have paid less for it, if Defendants did not conceal material information about
the defectivd.atching Deviceand as a result, the value of Plaintiff's Class Vehicle
has diminished.

25. Plaintiff Erica Upshul“Plaintiff” for purposes of this paragph) is an

individual residing in Philadelphia, PA. Plaintiff purchased a used 2018 Volkswagen

15
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Atlas equipped with bench seats (for purposes of Plaintiff's allegations, the “Class
Vehicle”) for personal, family, and/or household use on or around Julyf2gh9
CarMax in Maple Shade, NJ. At the time, Plaintiff reasonably expected that the seats
would be restrained in the ordinary course of operation and in the event of the crash.
Plaintiff had no way of knowing the Class Vehicle contained a defelctitahing
Devicethat could cause the seats to collapse forward during deceleration. To the
contrary, before acquiring the Class Vehicle, Plaintiff viewed or heard comisercia
and reviews through televisiorgdio, and/or the internétat touted the safety and
reliability of the Class Vehicle. Defendants concealed the existence batbleing
DeviceDefect from Plaintiff and consumers. Plaintiff would not have purchased the
Class Vehicle, or would have paid less for it, if Defendants did not conceal material
information about the defectivkeatching Deviceand as a result, the value of
Plaintiff's Class Vehicle has diminished.

26. Plaintiff Johnnie Moutrg“Plaintiff” for purposes of this paragraph) is
an individual residing in Missouri City, TX. Plaintiff purchasednaw 2019
Volkswagen Atlas equipped with captain’'s seats (for purposes of Plaintiff’s
allegations, the “Class Vehicle”) for personal, family, and/or household use on or
around March 2019 from Momentum Volkswagen in Houston, TX. At the time,
Plaintiff reasonably expected that the seats would be restrained in the ordinary

course of operation and in the event of the crash. Plaintiff had no way of knowing

16
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the Class Vehicle contained a defectivatching Devicethat could cause the seats
to collapse forward during deceleration. To the contrary, before acquiring the Class
Vehicle, Plaintiff viewed or heard commercials and reviews through television,
radio, and/or the interndthat touted the safety and reliability of the Class Vehicle.
Defendants concealed the existence ot #tehing DeviceDefect from Plaintiff and
consumers. Plaintiff would not have purchased the Class Vehicle, or would have
paid less for it, if Defendantdid not conceal material information about the
defectiveLatching Deviceand as a result, the value of Plaintiff's Class Vehicle has
diminished.

27. Plaintiff Jennifer Tolber{"Plaintiff” for purposes of this paragraph) is
an individual residing in Dumfrie¥/A. Plaintiff purchased a new 2020 Volkswagen
Atlas equipped with bench seats (for purposes of Plaintiff’'s allegations, the “Class
Vehicle”) for personal, family, and/or household use on or around Novez02e
from Sheehy Volkswagen in Springfield, VA.t Ahe time, Plaintiff reasonably
expected that the seats would be restrained in the ordinary course of opeftion an
in the event of the crash. Plaintiff had no way of knowing the Class Vehicle
contained a defectiMeatching Devicehat could cause the seats to collapse forward
during deceleration. To the contrary, before acquiring the Class Vehicle, Plaintif
viewed or heard commercials and reviews through television, radio, and/or the

internet that touted the safety and reliability of the Class Vehiclefebdants

17
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concealed the existence of thetching DeviceDefect from Plaintiff and consumers.
Plaintiff would not have purchased the Class Vehicle, or would have paid less for it,
if Defendants did not conceal material information about the defekttehing
Deviceand as a result, the value of Plaintiff's Class Vehicle has diminished.

DEFENDANTS

28. Defendant VWAG is a German corporation with its principal place of
business in Wolfsburg, German{¥/WAG is one of the largest automobile
manufacturers in the world and is in the business of designing, developing,
manufacturing, and selling automobil®8NAG is the parent corporation of VW
America.

29. Defendant VW America is a New Jersey corporation doing business
throughout the United Stateg\WW America’s @rporate hadquarters isocated in
Herndon, VirginiaVW America is a whollyowned U.S. subsidiary of VWAG, and
it engages in business activities in furtherance of the interests of VWAG, including
the advertising, marketing and sale of VW automobiles nationwide.

30. At all relevant times, VW America acted as authorized agent,
representative, servant, employee and/or alter d#gdWAG while performing
activities including but not limited to advertising, warranties, warranty repairs,

dissemination of technical informan, and monitoring the performance of VW
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vehicles in the United States, including substantial activitias dbcurred within
this jurisdiction.

31. At all times relevant to this action, Defendants manufactured,
distributed, sold, leased, and warranted the Class Vehicles under the VW brand name
throughout the United StatesDefendants and/or their agents designed,
manufactured, and/or installed tHeatching Devicein the Class Vehicles.
Defendants and/or their agents also developed and disseminated thesowner’
manuals and warranty booklet)SA Warranty and Maintenanceci&dules,
advertisements, other promotional materials relating to the Class Velaictesll
materials that were available at the point of sale.

IV. FACTUAL ALLEGATIONS

A. The Atlas Is Manufactured In the United States and Marketed As
A Safe, FamilyReady Vehicle.

32. Defendants manufacture vehicles sold under thebvakidthroughout
the United State®efendants designed, manufactured, distributed, marketed, and/or
sold the Class Vehicles in the Unit&thtes.Defendants also provide service and
maintenance for the Class Vehicles through their extensive network of authorized
dealers and service providers nationwide.

33. TheAitlasis the first Americarmadesportutility vehicle (“SUV”) by
Volkswagen manufaturedalongside the VW PassattVolkswagen’s Chattanooga

Assembly Plant in Chattanooga, Tennes3ée. Chattanooga Assembly Plant has
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faced significant obstaclegsestablishing a new production facility requires a great
deal of time, money, and land. Several years ago, sales of the midssa¢ edan

made at the plant fell as consumer tastes shifted to trucks and BlAdslition,a

pair of roughandtumble union elections at the factory spurred political and labor
battles, and Volkswagen’s diesel emission scandal hurt the brand and its sales in the
U.S. In 2016 to increase profitabilityolkswagen announced it would ramp up
assembly at the plant to develop tAtas at the factory, and sharply boost its
employee headcount.

34. On October 28, 2016/olkswagen introduced the 2018 Volkswagen
Atlas at AutoMobility L.A. Volkswagenanddemonstrateéthe threerow crossover's
interio—Dby filling the backseats, including the thirbw, with five basketball
players,such asformer Los Angeles Lakerglayer Kareem Abduwlabbar,who
stands at over 7 &t tall Attendeesvho got close and psonal with the Atlas were
asked to comment oits interior spaceJames Burch, Volkswagen of America
Product Manager for Atlas and Touareg, says that the Ktfa@strue gvenseater
with a real third row and that hebeing 6.7 éd-tall, fits comfortably in there.

35. Since the announcement of the Atlas lineup, Volkswagen has
understood that safety is material to consumers. Thus, Volkswagemdmasted
the Vehicle as ‘famyl-ready’ with a suite of safety featurédesigned to draw

attention in the crowded family SUV segméntcluding thirdrow seating and
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access. Volkswagen’s focus on safety and family has been a core focus for its
marketing and advertising campaigns. Volkswagen continues to market the Atlas as
a safe, familyready vehicle, as stated on Volkswagen’s webs&afety is a core
value to us. And whd we can't predict everything you might encounter, we can and
do spend long hours trying to help you prepare fof fthe Atlas is Volkswagen’s
“designated famibhauler; so Defendants ensured that the third row is easily
accessible and promoted thisttga in its marketing campaign.

36. Volkswagen'’s target market is American families. Commercials for the
Atlas show families coming together, such as in a nisetpond advert promoting
the 2018 Volkswagen Atlas that follows the story of a widow and her faeaibting
to her deceased husband’s last will for them to travel America todether.

37. Inorderto appeal to its target markévJkswagen has touted the safety
of the Class Vehiclalongside the additional seating capacity features that contain
the LatchingDevice Defectln a marketing brochure for the 2018 Volkswagen Atlas,
Volkswagen claims thdf[it] never forget[s] that the most important things in an

Atlas are you and your family. Helping you feel safe and helping you staissafe

° Press Release, Volkswagen of America, Inc., 2018 Volkswagen Atlas: the-family
sized SUV built in America (April 2, 2017), https://media.vw.com/en
us/releases/857/.

6 See VOLKSWAGEN GROUP OF AMERICA, INC,,
https://lwww.vw.com/en/models/atlas (last assmd July 28, 2021).

" Daily CommercialsVolkswagen: Atlas- America— Full Version(May 9, 2017),
https://dailycommercials.com/volkswagatiasamericafull -version/.
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8 Furtherstating,“[blig families need a big SUV. Introducing the Atlas,
large enough to handle everything from the deglgpoolto a weekend adventutdé.
comes with seven seats and'a ®w kids will love to sit ifi.° This brochure, and
subsequent updates tofdr later model years, contain visual representations of

children contrasted against the Vehicle’s safety features, as shown below:

Safety never rests.

38. In sum,“[Volkswagen]designed and built the Atlas specifically for
American families, said Scott Keogh, president and CEOQ/olkswagen Group of

America.Volkswagen designed and marketed the seats in the Atlas to accommodate

8 See 2018 Atlas VOLKSWAGEN GROUP OF AMERICA, INC.,
cdn.dealereprocess.org/cdn/brodsivolkswagen/2018tlas.pdf; 2019 Atlas

VOLKSWAGEN GRoupP OF AMERICA, INC.,
cdn.dealereprocess.org/cdn/brochures/volkswagen/2049.pdf; 2020 Atlas
VOLKSWAGEN GRoupP OF AMERICA, INC.,
cdn.dealereprocess.org/cdn/brochures/volkswagen/202€.pdf; 2021 Atlas
V OLKSWAGEN GRoOuUP OF AMERICA, INC.,
cdn.dealereprocess.org/cdn/brochures/volkswagen/atadpdf.

1d.

22



Case 2:21-cv-18755-BRM-LDW Document 1 Filed 10/15/21 Page 26 of 226 PagelD: 26

families, and promoted and advertised the rear seats as safe and spaciotise Thus,
failure to disclose the LatchgnDevice Defect is all the more egregious.

39. In contrast to Volkswagen’s marketing campaign, the Class Vehicles
are equipped witsecondrow seatsontainingthe Latching Devicghatmay fail at
any time, creating a safety riskefendants knew or should Fknown of the
Defect but failed to rectify it.

B. Volkswagen Used A Dangerous and Defective Latching Devite
The Atlas.

40. Generally, incertain automotive seating configurations, it may be
desirable for one or more of the interior occupant seating assenalie selectively
decouplable. For example, in muytiassenger vehicles, such as vansSbivs,
seconerow seating may be selectively decoupled from the vehicle only at one end
such that it may articulate away from the vehicle floor and provide easier
ingress/egress to/from the third row of seatiighicle structure, seat design, cost
savings, and maintenance considerations, among others, influence how a
manufacturer desigihis seating assembly.

41. To provide for the selective decoupling, the occupant seating assembly
may include datching deviceconfigured to engage and/or couple with a rigid
portion of the vehicle. For example, the latchingvide may be configured to
selectively interconnect with a rdike striker that may be integrated into the floor

of the vehicle. In one embodiment, the striker may be provided beneath the surface
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of the vehicle floor, such as within a wéike channel. When engaged, taéching
devicemay be configured to grasp the striker in a manner that generally prevents the
seating assembly from being lifted or separated from the vehideprotect
occupants from decoupling during deceleration and in the event of iaerstcor
collision, latching evices are designed ttast for the duration of the useful life of

the vehicle and undergo extensive-preduction testing.

42. SUVs andother vehicles accommodating multiple rows of seats are
becoming increasingly popular. Whiproviding a vehicle with multiple rows of
seating maximizes the number of occupants that can be transported by the vehicle,
such additional rows of seating provide challenges to vehicle manufacturers, as
access to rear seat assemblies such as seconddaoth seat assemblies is often
obstructed by front or other intermediate seat assemblieereby creating
additional challenges during the manufacturing and design of the vehicle.

43. The Volkswagen Atlas has two different models of seats: bench seats

and @ptin’s chairs in the second row, depicted below
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44. The Latching Devicefails upon deceleratignwhich is especially
dangerous the event of any accident or collision. When the Latching Déaitse
the seating assemblydgecoupledrom the rigd portion of theAtlas that securethe
seatdor occupantsThelLatching DeviceDefect manifests in all models of the Atlas.

45. Based on Defendants’ representations in the USA Warranty and
Maintenance schedules provided with the Class Vehiclésstéhing Deviceis
intended and reasonably expected to last for the useful life of the Class Vahitles
at least280,000miles without the need foinspection,repair or replacement.
According to the Class Vehicles’ maintenance schedulekatishing Devicen the
Class Vehicles is expected to last beyond the warranty periods and should not require
maintenance during the useful life of tehicle SeeExhibit E. Thus, the failure of
the Latching Devicein the Class Vehicles occurs prematurely and before any
rea®nable consumer would expect the failure to occur.

46. No reasonable consumer expectbdaleprived of the beneficial use of
their vehicle and/or pay owtf-pocket expenses to repair a necessary part that should
last for the useful life of the vehiclds a drect result of Defendants’ wrongful
conduct, Plaintiffs and members of tGtasshave been or will be forced to pay
replace or repair thieatching Deviceand/or have overpaid for their Class Vehicles.

47. As detailed herein, Plaintiffs and members of thkass suffered

deprivation of the benefit of their bargain at the time of sale or leas&ished
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market valugand other damages related to their purchase or lease of the Class
Vehicles as a direct result of Defendants’ material misrepresentationgés®ions
regarding the standard, quality or grade of the Class Vehicles and/or thaexiste

of the Latching DeviceDefect. The fact that the Latching Devige defectiveis
material to Plaintiffs and members of tBéassbecause it subjects Plaintiffs and
members of th&€lassto overpaymentunexpected costs of repair or replacement,
and because the sudden failure ofltatching Devicgresents a risk of injury and/or
death to drivers and passengers of the Class Vehicles

C. Volkswagen Knew About the Latching DeviceDefect But Has
Failed To Correct The Defect

48. Defendants fraudulently, intentionally, negligently and/or recklessly
concealed from Plaintiffs and members of @lassthe Defecin the Class Vehicles
even thoughDefendants knevor should have known of desigtefects in Class
Vehicles if Defendants had adequately tested #tehing Devics in the vehicles.

49. Knowledge and information regding the Latching DevicBefect was
in the exclusive and superior possessidnDefendants and their dealefBhat
information was not provided to Plaintiffs and members ofdass Based on pre
production testing, prproduction design failure mode analysis, production design
failure mode analysis, early consumer complaints niad®efendants’ network of
exclusive dealers, a consumer complaints to dealers and the National Highway

Traffic Safety Administration“NHTSA”), and testing performed in response to
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consumer complaintanter alia, Defendants were aware (or should have been
aware) of theLatching DeviceDefect in the Class Vehicles and fraudulently
concealedthe Defectand safety risk from Plaintiffs and members of @lass
Defendants knew, or should have known, that ltheching Device Defect was
material to owners and lessees of the Class Vehicles and was not known or
reasonably discoverable by Plaintiffs and members of Gless before they
purchased or leased Classhitles

50. Defendants had actual knowledgé the Latching Devce Defect
shortly after production of the Class Vehicles commenbefiendants engaged in
extensive field research and quality investigations and analysisddition,
Defendants have and continue to be under a legal obligatiderfederal law to
monita defects that can cause a safety issue and report them within five (5) days of
learning of them.Defendants therefore assiduously monitor the NHAGBI
website and the complaints filed therein to comply with their reporting obligations
under federal law.

51. Defendants knew that any defepbtentially leadingto seating
assemblyfailure, such as theatching DeviceDefect, presents a serious safety risk.
Numerous dangerous conditions occur wherr¢laeseats are suddenly decoupled;
including that rearseatedpassengers may be propelled into the front séatss,

drivers and occupants are at risk during accidents or collisions
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52. Notwithstanding Defendants’ exclusive and superior kndggeof the
Latching DeviceDefect, Defendants failed to disclode Defectto consumers at
the time of purchase or lease of the Class Vehicles (or any time thereafter) and
continued to sell Class Vehicles containthg Defectthrough andncluding the
2021 model yearDefendants have intentionally concealed thatching Device
Defect and that thkeatching Devicanay failand presents a safatigk rather than
disclosingthe Defectandrisk to consumers, including Plaintiffs, members of the
Class and the public.

1. National Highway Traffic Safety Administration Complaints

53. Defendatsknow abouthe Defectlue to consumer complaints such as
those made to the NHTSA, which Defendants monitor as part of a continuous
obligation to identify potential defects in their vehicies.

54. Despite these complaints, Defendants have yet to isswalaaeeven
inform owners and lessees of thatching DeviceDefect and its safety risk.
Defendants’ deceptive acts, misrepresentations and/or omissicaslinggthe

Latching DeviceDefect create a safety risk for drivers and occupants of the Class

10 NHTSA-ODI does not share complainants’ personal information witgeheral
public. A complaint is addetb a public NHTSA database only after NHTSA
removes all information from complaint fields that personally identify a
complainant. NHTSAODI complaintsare madéby individuals who must identify
themselves, enter detailed contact information and vehicle information (including an
accurate VIN) before the complairaee reviewednd analyzed biMHTSA. There

are penalties for submitting false statements.
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Vehides and members of the public who may be involved in accidents with Class
Vehicles that experience laatching Devicefailure while they are being driven.
When the Latching Devictails, the occupants in the resgatsmay be propelled
forward whencoming to a stop while driving, increasing the risk ahjury to
occupantsThe reasonable expectation that the Class Vehicles are safe and reliable
to drive (and ride in) is and was material to Plaintiffs and members @ildssat
all relevant times.

55. Defendats also knew about theatching DeviceDefect through
monitoring NHTSA complaints identifying theatching DeviceDefect which were
posted befor@laintiffs purchasdor leagdtheir Atlas

NHTSA ID Number: 11092491

Incident Date: March 18, 2018
Consumer Location: Little Rock, AR
VIN: 1V2DR2CAQJC****

The 2nd row does not lock easily. Upon sudden brake, the seat came
loose and slammed into the back of the front $¢abody was sitting
there at the time but if my child was in a child seateswould have

been injured very easily!

NHTSA ID Number: 11138872

Incident Date: October 5, 2018
Consumer Location: San Bruno, CA
VIN: 1V2LR2CAQJC****

We purchased our VW Atlas on August 24, 2018. Since then, we have
experienced two occasionshere the second row seat has hinged

11 All emphasis added. Complaints availablehitps://www.nhtsa.gov/vehicle/
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forward while occupied by our seven year old daughter in her car seat
with the car was in motion. In both cases it has been the second row
seat on the right. In both instances, our daughter was thrown forward
into the bak of the passenger’'s seat with significant force when the
vehicle was moving down hill at a slow speed toward a stop Idiph.

the vehicle been moving faster and come to an abrupt stop it seems
likely that severe injury and possible death could have ocedr
instantly to her We feel that the pop up indicator located on the top of
the seat is an inadequate means to inform the driver that the seat is not
properly secured to the floor. We missed this very important indicator
on two occasions now. When we purchased the car and went through
all notifications on the car with the salesperson, this was not brought to
our attention. At minimum, this very technical vehicle should alert the
driver before driving (similar to the seatbelt notification) with both an
ord and visual alert that the seat is not properly secured to prevent this
from happening to other owners or users of the vehiclas been a
terrifying experience for our daughter who is trapped against the
passenger seat until the driver can stop the eamd move the seat
back. She no longer wants to sit in that seat. This certainly seems like
a possibly lifethreatening issue to validate a safety recalVe hope

that action is taken to keep all passengers safe.

NHTSA ID Number: 11141524

IncidentDate: October 18, 2018
Consumer Location: Alexandria, VA
VIN: 1V2NR2CA1JC****

We have a front facing childseat installed in the 2nd row passenger
captain seat and a rear facing infant child seat in the passenger side third
row. This configurationd necessary because the infant seat has a
bracing bar that is difficult to raise and lower prohibiting the chair from
angling forward for climbing in and out of the third row. However, we
have learned on 2 separate occasions, within the first moments of
driving/accelerating, that the 2nd row car seat may spring forward
forceably, smashing the face and body of our restrained 4 yr old child
into the back of the front passenger seat. The seat is too heavy and locks
in the forward position, making it impossilitepush back, trapping the

child until an adult is able to exit the vehicle and pull the seat back from
the outside. The seat initially appears to be locked in the correct place,
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or is at least stable enough for the child to climb into her seat, buckle
in, and the trip to begin. At some point thereafter the seat propels
forward. We are unclear whether the latch fails or is not sufficiently
engagedThe incidents have been extremely scary, and has resulted
in a bloody lip, and abrasions and contusions to our child’s face. In
these situations, until we are able to safely respond, we are only able
to see our child’s terrified eyes and hear her crying. We are extremely
concerned about the potential for other head and neck injuries as the
seat rockets forward extremely fast and with significant forifée are
unsure what would happen in the event we switched her spot with an
infant seat instead.

NHTSA ID Number: 11143677

Incident Date: October 23, 2018
Consumer Location: Pasadena, CA
VIN: 1V2FR2CABJC****

After owning an Atlas for about 2 weeks, | picked up my 2 year old and
put him in his forwarefacing car seat in the 2nd row. As | started to
slow down as we approached a red light (normal stayp a hard brake

by any means), the seat that my 2 year whs sitting in slammed
forward into the back of the front passenger séth my child
screaming and crying, | quickly put the vehicle into park and turned
around to push his seat back into the normal position. My child had
a minor abrasion on his forebad but fortunately, the head protection

on either side of his head took the brunt of the impac€he captains
chair must have not been locked into place. After investigating further,
| found that | really have to make an effort to get these seats to lock into
place. Simply pushing these seats into place will not lock them (I kind
of have to slam thm back to get them to lock). In my opinion, these
seats should lock into place much easiecould easily see many
children sustaining injuries (or worse) in this vehicle due to this flaw

NHTSA ID Number: 11181108

Incident Date: February 19, 2019
Corsumer Location:  Steamboat Springs, CO
VIN: 1V2URCAGBKCE****
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While driving and coming to a slow stop at a stop sign. The middle row
right side seat disengagetiile child and car seat in the seat and flung
forwarded and into the back of the front passesrged.

NHTSA ID Number: 11254801

Incident Date: June 1, 2019
Consumer Location: Falls Church, VA
VIN: 1V2MR2CA8JC****

The contact owns a 2018 Volkswagen Atlas. While driving various
speeds and depressing the brake pedal, the middle rowsdaitdly
shifted forward while occupied. The contact also mentioned that the
failure occurred while the seats were not occupied. The vehicle was not
taken to a dealer or independent mechanic for diagnostic testing or
repairs. The manufacturer was maderavd the failure and the contact
was provided a case number. The failure mileage was 11,000.

NHTSA ID Number: 11338887

Incident Date: July 12, 2020
Consumer Location: Bensenville, IL
VIN: BR3CA1MC****

Rear passenger seat belts can become camghtershoulder seat
release lever (affects all rear seats, except middle bench seat). This can
prevent seat belts from retracting properly. This happens frequently
when middle row seats are returned to seating position fronutmich
position. This sligtly has the potential to cause t to be seat to release
while the vehicle is in motion.

NHTSA ID Number: 11341214

Incident Date: July 23, 2020
Consumer Location: Chattanooga, TN
VIN: 1V2XR2CA2KC****
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When lowering the third row seats of the atlas the seats slam down and
forward with great force. When parked today, | was lowering the seats
and the seat lowered with such force the my foot was mashed and
pinned immediately a large knot appeared. | plahaee an xay of

the foot tomorrowMy immediate thought was the damage that could
have been done to a smaller child

NHTSA ID Number: 11395002

Incident Date: February 4, 2021
Consumer Location: Irvine, CA
VIN: 1V2NR2CA8JC****

My 6-yearold son was in the middle left seat, | pulled the car out of
garage and drove up to the intersection next to my home and applied
gentle break. His seat came all the way in the front and his nose hit the
driver seat. This is the third time it has happened thatveastnot
properly locked. After it happened second time, we have been careful
to check the seat before we start driving. We heard the click sound
indicating that the seat was properly lockéts been a terrifying
experience for the young one. I'm also atthing the picture of his
bruised nose

NHTSA ID Number: 11423061

Incident Date: May 13, 2021
Consumer Location: Allentown, PA
VIN: 1V2SR2CA4MC****

We have 2021Volkswagen Atlas with captain’s chairs in the 2nd row.
Our 4 year old was riding ia forwardfacing car seat installed with
lower anchors + tether strap in the 2nd row driver’s side and a friend’s
8 year old was riding in the 3rd row driver’s side in a backless booster.
| was in the front passenger seat and my husband was driving. While
my husband was braking, the 8 year old lifted up on the 3rd row access
lever, located on the upper left side of the 2nd row driver's side
captain’s chair. The 2nd row captain’s chair lifted up, slid forward, and
SLAMMED my 4 year old son into the driver&eat. The 8 year old
immediately panicked, which caused me to turn aroityd4 year old
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was not making any noise almost certainly because his nose and

mouth were pressed tightly into the back of the driver's seat,

preventing him from making a sound. Wlai in the front passenger

seat, | tried to push the captain’s chair back into placéut it was

way too heavyl.uckily, we were on a road where my husband was able

to quickly pull over and jump out to put the captain’s chair back into

place. As soon as nhusband started to move the captain’s chair away

from the driver's seat, my 4 year old started screaming. After this

incident, our 4 year old showed us that while buckled into his forward

facing car seat in the 3rd row of the Atlas he was able to usechit®

lift up on the 3rd row access lever, causing the captain's chair to slam

into the back of the front seat exactly as happened when the 8 year old

lifted the lever during our trip.

56. Defendants monitored and saw the above quoted consumer complaints

for threereasons:

a. First, pursuant to the Transportation Recall Enhancement,
Accountability, and Documentation Act (the “TREAD Act”), 49 U.S.C.
8 30118, manufacturers are required to monitor reports submitted to
NHTSA and report information regarding internal customer complaints
and warranty claims to NHTSA, and federal law imposes criminal
penalties against manufacturers who fail to disclose known safety
defects.

b.  Second, car manufacturers like Defendants know that NHTSA is a
repository for complaintsand as such can provide an early warning

mechanism for responding to design or manufacturing defects that pose

a safety hazard. Hence, as courts have fourgderttirely reasonable to
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assume that car manufacturers closely monitor and analyze complaints
made to NHTSA—particularly when it entails safety hazard.

C. Third, online reputation management (commonly call@RM” for
short) is now a standard business practice among most major companies
and entails monitoring consumer forums, social medra other
sources on the internet where consumers can review or comment on
products.” Specifically, [online] reputation management involves the
monitoring of the reputation of an individual or a brand on the internet,
addressing content which is potentially damagiagit, and using
customer feedback to try to solve problems before they damage the
individual’s or brand’s reputatioit? The growth of the internet and
social mediand the advent of reputation management companies have
led to ORM becoming an integral paftmany companies’ marketing
efforts. Defendants regularly monitored NHTSA in connection with its
ORM activities because candid comments from Volkswagen owners
provide valuable data regarding quality control issues and customer

satisfaction. Defendantgherefore,would have learned about the

12° Moryt Milo, Great Businesses Lean Forward, Respond,FASCON VALLEY
BUSINESSJOURNAL (September 5, 2013), htifivww.bizjournals.com/sanjose/print
edition/2013/05/17/grediusinesesleanforward-respond.html
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numerous complaints filed with NHTS#tarting as early aMarch
2018.
57. Online, consumers have similarly complained oflthé&ching Device
Defect?!?

2.  Technical Service Bulletins and Technical Tips

58. Due totheir exclusive and superior knowledge regarding_ttehing
Device Defect, Defendants released at least one TSB describing the issue to their

exclusive network of dealerships beginning on or ardtetatuary 21, 2019

13 Seee.g, VW Atlas Forum,Atlas 2nd row lever issue, if it is dangerous?
https://lwww.vwatlasforum.com/threads/at2sdrow-leverissueif -it-is-
dangerous.3233/ (last accessed Jun 16, 2021) (“I reported this to my dealer a
NHSTA! The little red button was not popped up and my toddler was in a forward
facing car seat. Came to a stop and was slammed into the front seat chocked and
crying! | called the dealer right away [Greeley Volkswadeaoated in Greeley, CO]

and thg were not concerned;”{*Hi! | just had this happen on my brand new 2021
and it was HORRIFYING. | only had the car for two weeks and the exact same thing
happened, My child was slammed into the driver seat and his captain's chair locked,
trapping him. ldon't want the car back and | filed a claim. Can you tell me what the
outcome of your situation way?(“ This has happened three times now in my 2021
Teramont (what the Atlas is called in the Middle East). It happened today. | could
have sworn | had clicked the seat down properly as I'm very conscious of it now, but
apparently | hadn't (or my other child on the third row had released the latch and
won't admit to it). | was driving, lightly tapped the brake and my 3 year old daughter
in front facing car seat was flung forward into the rear of the front passenger sea
and now has a bruise on her forehead, pic attached. | had to quickly stop the car
which almost caused a car behind me to go into the back of me. This is extremely
dangerous, I'm going to conta¥¥W about it and if they don't reply I'll go to their
social media. As someone mentioned it is horrifying to see happen and you can't
help the poor child until you've stopped the car, jumped out and ran around to their
side to get the door open and the seat back into po¥jtion.
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59. On or around February 21, 201%olkswagen released a TSB
informing dealershipto contact the Volkswagen thoe before attempting repair
basedon the following report: customer state¥' Pow seat rattles while driving
(TSB-10158537).SeeExhibit F. Plaintiffs and members of the Class werever
provided with copies of or information abatiis TSB. Further, the TS®asnot
directly communicated to consumers. Defendants failed to disclose the Refect
owners and lessees of the Class Vehicles, including Plaintiffs and members of the
Class,and, instead, intentionally concealed the Defect.

60. The TSB, along with prproduction testing, prproduction design
failure mode and analysis data, production design failure mode and analysis data,
early consumer complaints made to Defendants’ netwodkdiisive dealerand
the NHTSA and testing performed in response to consumer complaints, exvidenc
that since as early as Z)IDefendants have had exclusive and superior knowledge
aboutthe Latching DeviceDefect Defendants gainettheir knowledge of th®efect
through sourcesnavailable to Plaintfs and members of the Class.

3. Prior Recall of the 2018 Volkswagen Atlas and\ational
Attention on Mounting SeatStructural Injuries.

61. Volkswagen’s failure to remedy theatching DeviceDefect is all the
worsein the face of the mounting injuries and dedibsause ohational attention
on the harms caused by poor seat structural dd3iging an investigation into seat

structural safety, CBS News identified more than 100 people, mostly children, who
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were seveely injured or killed in alleged seatback failures over the past 30 Yfears.
The number is likely higher: In 2016, théHHTSA administrator Mark Rosekind
acknowledged that such crashes were not closatked® As a result of the
Latching DeviceDefect and as with seat structural failures generally, the resulting
injury is typically to the rear passenger.

62. Moreover, bllowing the Volkswagen emissions scandal, Volkswagen
worked to strengthen its compliance program under a plea agreement with U.S.
authorities, Kurt Michels, Volkswagen’s chief compliance officer, said in an
interview.Under Volkswagen’s compliangeogram Volkswagen monitordefects
and consumer complaints and works to ensure compliasceresult, Volkswagen
wasaware ofthe issues arisinfjom seat assembly failureget Volkswagen failed
to take remedial action.

63. Nor is thiseventhe first instance that the Atlas has faced issues with
the integrity of its seats. On June 29, 2018, Volkswagen initiated a recall of 54,537
of its 2018 Atlas ehicles because wide child esgat bases were interfering with

and damaigg seatbelt buckles in the second row, causing the belts to release

14 SeeExhibit G, Megan Towey'No excuse”: Safety Experts Say This Car Defect
Puts Kids in Danger CBS NEWS (March 10, 2016),
https://www.cbsnews.com/news/séaickfailuresinjuriesdeathsautosafety
expertsdemanenhtsaaction/.

15 d.
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unexpectedly® According to Emily Thomas, Ph.D., an automotive safety engineer
at Consumer Reports, Inc., the problem likely tado with the Atlas reaseat
design?’

64. In almost every recall scenario, some type of internal investigation will
be necessary, and in many cases, multiple investigations involving global
enforcement entities and stakeholders are increasingly common. From the initial
reporting and root cause determination to folomvregulatory inquiries, a company
can find itself involved in several ov&apping and cascading investigatioéen
conducting its investigation, Volkswagen either did or should have discovered the
Latching DeviceDefect involving the reageats.

65. Simply put, Defendants’ knowledge of thatching DeviceDefect
stemmedfrom customer complaints, monitoring dhe performance of Class
Vehicles by VW America quality assurance employees, national attention alerting
manufacturers to these isspasd prior investigations of prior recalls. Defendants
elected to place into the stream of commerce Class Vehicles th&ngsywould

suffer fromthe failure todesign thd.atching Deviceadequately

16 SeeExhibit H, Keith Barry,2018 Volkswagen Atlas Recalled for Car Seat
Issue CONSUMERREPORTS(June 19, 2018https://www.consumerreports.org/ear

recallsdefects/vwrecallsatlassuvsfor-child-carseatissue/
17 Id.
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D. Despite Its Knowledge, Volkswagen Misrepresented And
Concealed Important Information About the Latching Device
Defect and Class Vehicle Safety.

66. Defendants failed to inform Class Vehicle ownarsl lesseeat the
point of sale andbeforepurchase otease of the Class Vehiclésat theLatching
Devicewas defective and would not be replaced in the event of faibefendants
misrepresented by affirmative conduct and/or by omissiad/or fraudulent
concealment the existencetbé Latching DeviceDefect inthe Class Vehicles.

67. By early2018 Defendants knew that Class Vehicles were experiencing
seating assemblyailures due to thelLatching Device Defect Despite this
knowledge, Defndants continued to sell Class Vehicles witk Defect This
knowledge is imputed to all Defendants because VW America monitored Class
Vehicle performance in the United States and repddat$ affiliated andparent
companies in Germarand the United States

68. Plaintiffs David ConcepcionDiana Ferraraand Lauren Dalyeported
the Defect and representatives of VW America failed to repair and/or replace the
Latching Device.

69. Defendants refused to fully reimburse or compensate the -above
mentioned Plaintiffsfor vehicle repair expenses or provide a suitable substitute or

replacement vehicles.
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70. Despite actual and constructive knowledgetltd Latching Device
Defectas described in this complaint, Defendants failed to tti@eatching Device
Defectandbreached the terms of the express warranty.

71. Through no fault of their own, Plaintiffs and members ofGlessdid
not possess sufficient technical expertise to recognize symptothe bétching
DeviceDefect This information, however, was Wé&nown to Defendants, but not
revealed.

72. Plaintiffs and members of theClass relied on material
misrepresentations, fraudulent statements and/or material omissions of employees
and agents of Defendants at the time of purchateaseincluding, but notimited
to, the useful and expected life of Class Vehicles and the recommended Class
Vehicle maintenance program.

73. Defendants actively concealed the true reasonably expected duration of
the Latching Device from Plaintiffs and all Class Vehicle purchasansl lessees
Defendants intentionally failed to inform Class Vehicle purchasers and I¢isates
Class Vehicles incorporated.atching DeviceDefectthat wouldcause théatching
Deviceto fail.

74. Defendants actively and fraudutBnconcealed the existence of the
Latching DeviceDefectincluding in,inter alia, the owner’'s manual accompanying

Class Vehicles.
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75. Plaintiffs and members of tiélassdid not learrnthattheir respective
Class Vehites weredefectively designed until afténeir Latching Devicdailed.

76. Defendants had actual knowledge, constructive knowledge and/or
should have known upon proper inquiry and testing that Class Vehicles were
defective with respect to their Latching Devisaffered fronthe Latching Device
Defect during theimplied warranty periodand did not have a normal and/or
reasonable useful life before sales of Class Vehicles commenced in the United
StatesThis information was technical, proprietagnd not known by the ordinary
consumer or the publimycluding Plaintiffs and members of t#ass Plaintiffs and
members of th€lasswere ignorant of this technical information through no fault of
their own.

77. Additional information supporting allegations of fraud and fraudulent
conduct is in the control of Defendant$is information includes but is not limited
to communications with Class Vehicle owners, remedial measures, and internal
corporate communications concerning how to deal with consumers who claim their
Latching Devicenas defective.

78. Materialinformation fraudulently concealed and/or actively suppressed
by Defendants includes but is not limitedthe Latching DeviceDefect described

in the preceding paragraphs.
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79. Defendants continuously and affirmatively concealed the actual
characteristics o€lass Vehicles from Plaintiffs and other purchasemg lessees
Defendants breached their affirmative duty of disclosure to Class Vehicle owners
and lessees

80. Defendants breached implied warranties and actively and affirmatively
misrepresentedfraudulently concealedand suppressed the existence tbé
Latching DeviceDefectin Class Vehicles and omissions in accompanying owner’s
manual and USA Warranty and Maintenance pamphlet.

81. The warranties accompanying Class Vehicles were procedurally and
substantively unconscionable under the Uniform Commercial Code8&2 2and
other applicable state warranty laws because of the disparity in bargaining power of
the parties, the purchasers’ lack of knowledge that Class Vehicles were defective,
the inability of Class Vehicle purchasers to bargain with Defendants to increase
coverage of thewarranties, their lack of knowledge, their lack of meaningful
alternatives, disparity in sophistication of the parties, unfair terms in the warranty
(including, but not lintied to, exclusion of design defects that unfairly favored
Defendantsparticularly where there were Clas®hicle defects known only to
Defendants and the warranty unfairly shifted repair costs to consumers when the
Defect manifests in the Class Vehicldering their reasonably expected life),

absence of effective warranty competitiand the fact that Class Vehicles fail with
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substantially fewer miles of operation than competitive vehicles from other
manufacturers or models much litkee Class Vehicle without thelLatching Device
Defect

82. The bargaining position of Defendants for the sale of Class Vehicles
was grossly disproportionate and vastly superior to that of individual vehicle
purchasersand lesseesincluding Plaintiffs and members of ti&ass This is
because Defendants knew of the Defe¢heClass Vehicles.

83. Defendants included unfair contractual provisions concerning the
length and coverage of the express warranty when they knew that Class Vehicles
were inherently defective and dangerous and had been inadequately tested.

84. Defendants unconscionably sold and leatefdctive Class Vehicles to
Plaintiffs and members of ti&asswithout informing these purchasers and lessees
that the Class Vehicles were defective

85. Defendants’ conduct renders the vehicle purclaskor leaseontract
so onesided as to be unconscionable under the circumstances existing at the
formation of the vehicle purchase contract.

86. Defendants engaged in unconscionable fraudulent commercial
pradices, attempted to conceal thatching DeviceDefect Defendants are engaged

in a continuing fraud concerning the true underlying cause of Class Vehicle failures.
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87. Defendants fraudulently omitted to disclose material facts basic to both
the purchase anadarranty service concerning Class Vehicles, includifgrmation
related taheLatching DeviceDefect to deceive purchaseaad lesseess described
in this complaintAt the time of purchaser lease, Defendants fraudulently omitted
to disclose materianattes regardingthe Defectin Class Vehicles, includings
iImpact on future repairs, costand vehicle reliability.Defendants fraudulently
concealed from Plaintiffs and members of Brefed in Class Vehicles even though
Defendants knew or should have known that rmi@tion concerning the Latch
Device Defectwas material and central to the marketisgle and leasef Class
Vehicles to prospective purchasargl lesseesncluding Plaintiffs and members of
the Class.

88. Material information was fraudulently concealed and/or actively
suppressed to setlr lease Class Vehicles to uninformed consumers (including
Plaintiffs and members of tHelasg premised on affirmations and representations
as described in this complaint.

89. If Plaintiffs and members of tiélasshad been informed ahe Defect
in their Class Vehicles, they would not have purchased or leased their respective
Class Vehicles or paid substantially ldé®laintiffs and members of thelasshad
learned ofthe Ddect in their respective Class Vehicles and the attendant

ramifications of their respective vehicle’s diminution in value, future cost of szpair
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durability and care, they would not have purchased or leased the Class Vehicles since
each class member belexl they were purchasing or leasing vehicles without major
defects and were not fully informed of true characteristics and attributes of Class
Vehicles. Defendants’ conduct that violated the consumer fraud statutes alleged
belowdeprived Plaintiffs and mebers of theClassof that remedy.

90. Material information concerning Class Vehicles was concealed and/or
actively suppressed to protect Defendants’ corporate profits from loss of sales,
purchase refunds, warranty repairs, adverse publicggd Ilimit brand
disparagementPurchasers believed they were obtaining vehiaigl different
attributes than described and purchased or leased and were accordingly deprived of
economic value and paid a price premium for their Class Vehigkfsndants had
a uniform policy of not properly disclosing Class Vehicle defects to promote sales
and increase profits as described in this complaint.

91. As a proximate and direct result of Defendants’ unfair and deceptive
trade practices, Plaintiffs and members of @lass purchased i0leased Class
Vehicles and sustained an ascertainable loss, including, but not limitedhtaial

harm as described in this complaint.
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V. CLASS ACTION ALLEGAT IONS
A. The Class Definition

92. The “Class Vehicles” include aNolkswagen Atlasvehicles in the
United States that contain thatching DeviceDefect that were manufactured, sold,
distributed, or leased by Defendants and purchased or leased by Plaintiffs or a Class
member after January 1, 2017.

93. The proposed Nationwide Class includes all persons and entities that
purchased or leased a Class Vehicle in the United States, including its territories.
Plaintiffs also propose separ&tate SukClassegor California, FloridaKentucky,
Massachusetts, fghigan, New Jersey,New York, Pennsylvania, Texas, and
Virginia, each of which includes all persons and entities that purchased or leased a
Class Vehicle in that state.

94. Excluded from the Classes are:

a. Defendants’ officers, directors and employees; Defetsdan
affiliates and affiliates’ officers, directors, and employees;
Defendants’ distributors and distributors’ officers, directors, and
employees; and

b.  Judicial officers and their immediate family members and associated

court staff assigned to this case.
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95. Plantiffs reserve the right to amend the Class definitions if discovery
and further investigation reveal that any Class should be expanded, reducded, div
into additionalSub-Clas®s under Rule 23(c)(5), or otherwise modified.

B.  Numerosity: Federal Rule of Civil Procedure 23(a)(1)

96. The members of the Classes are so numerous and geographically
dispersed that individual joinder of all Class members is impracticable. There are
hundreds of thousand$ Class Vehicles and Class members nationwide. The precise
number and identities of Nationwide Class and State Class members may be
ascertained from Defendants’ records and motor vehicle regulatory data. Class
members may be notified of the pendency of this action by recognized; Court
approved notice dissemination fmedis.

C. Commonality and Predominance: Federal Rule of Civil
Procedure 23(a)(2) and 23(b)(3)

97. This action involves common questions of law and fact, which
predominate over any questions affecting individual Class members. These include,
without limitation, thefollowing:

a. Whether the Class Vehicledlatching Deviceis defective, as
described above;

b.  Whether Defendants knew, or should have known, about the
Latching DeviceDefect, and, if sowhen they knever should have

known about it;
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C. Whether Defendants had a duty to disclose the defective nature of
the Class Vehicles to Plaintiffs and Class members;

d. Whether Defendants’ concealment of tteching DeviceDefect
caused Plaintiffs and Class members to act to their detriment by
purchasing or leasing the Class Vg

e. Whether Defendantstepresentationsoncerning vehicle safety
were misleading considering the risk that tiaéching Devicewill
not secure the secormdw seatduring deceleration and/or during
an accident or collisign

f. Whether Defendants’ conduct tolls any or all applicable limitations
periods by acts of fraudulent concealment, application of the
discovery rule, or equitable estoppel;

g. Whether Defendants misrepresented that the Class Vehicles were
safe;

h.  Whether the Defendants concealed tlathing DeviceDefect;

I. Whether Defendants’ statements, concealments, and omissions
regarding the Class Vehicles were material, in that a reasonable
consumer could consider them essential in purchasing, selling,

maintaining, or operating such vehicles;
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J. Whether Defedants engaged in unfair, deceptive, unlawful and/or
fraudulent acts or practices, in trade or commerce, by failing to
disclose that the Class Vehicles were designed, manufactured, and
sold with defectiveseat structuratomponents;

K. Whether the Class Vehicles were unfit for the ordinary purposes for
which they were used, in violation of the implied warranty of
merchantability;

Whether Defendants’ concealment of the true defective nature of the
Class Vehicles caused their market price to incorporate a premiu
reflecting the assumption by consumers that the Class Vehicles were
equipped with fully functional passenger safety systems and, if so,
the market value of that premium; and

m.  Whether Plaintiffs and the other Class members are entitled to
damages and otharonetary relief and, if so, in what amount.

D. Typicality: Federal Rule of Civil Procedure 23(a)(3)

98. Plaintiffs’ claims are typical of the Class members’ claims whom they
seek to represent under Fed. R. Civ. P. 23(a)(3), because Plaintiffs and each Class
memler purchased or leased a Class Vehicle and were comparably injured through
Defendants’ wrongful conduct as described above. Plaintiffs and the other Class

members suffered damages as a direct proximate result of the same wrongful
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practices by Defendants. Plaintiffs’ claims arise from the same practices and courses
of conduct that give rise to the claims of the other Class members. Plaintiffs’ claims
are based on the same legal theories as the claims of the other Class members.

E. Adequacy: Federal Rule of Civi Procedure 23(a)(4)

99. Plaintiffs will fairly and adequately represent and protect the interests
of the Class members as required by Fed. R. Civ. P. 23(a)(4). Plaintiffs’ intéoest
not conflict with the interests of the Class members. Plaintiffs have retained counsel
competent and experienced in complex class action litigation, including automobile
defect litigation and other consumer protection litigation. Plaintiffs intend to
prosecute this action vigorously. Neither Plaintiffs nor their counsel hastesid
that conflict with the interests of the other Class members. Therefore, the interests
of the Class members will be fairly and adequately protected.

F. Declaratory and Injunctive Relief: Federal Rule of Civil
Procedure 23(b)(2)

100. Defendants have actedrefused to act on grounds generally applicable
to Plaintiffs and the other members of the Class, thereby making appropriate final
injunctive relief and declaratory relief, as described below, for the Class as a whole

G. Superiority: Federal Rule of Civil Procedure 23(b)(3)

101. A class action is superior to any other available means for thenthir a
efficient adjudication of this controversy, and no unusual difficulties are likely to be

encountered in its management. The damages or other financial detrimemdsuffer
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by Plaintiffs and the other Class members are relatively small compared to the
burden and expense that would be required to litigate their claims individually
against Defendants such that it would be impracticable for members of the Classes
to individudly seek redress for Defendants’ wrongful conduct.

102. Even if Class members could afford individual litigation, the court
system could not. Individualized litigation creates a potential for inconsistent or
contradictory judgments and increases the delay and expense to all parties and the
court system. By contrast, the class action device presents fewer management
difficulties and provides the benefits of single adjudication, economy of scale, and
comprehensive supervision by a single court.

VI. ANY APPLICABLE STATUTES OF LIMITATION ARE TOLLED

103. Defendants have known of thatching DeviceDefectbased on pre
production testing, prproduction design failure mode analysis, production design
failure mode analysis, consumer complaints made as early as March 2018 to
Defendants’ network of exclusive dealers and NHT3fygregate warranty
consumer complaints to dealers and online, and testing performed in response to
consumer complaintdnter alia, Defendants were aware (or should have been
aware) of the.atching Devie Defect in the Class Vehicles

104. Despite this knowledge, Defendants did not disclose the seriousness of

the issue and, in fact, concealed threvplence of the problem. In soing,
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Defendants have failed to warn consumers, initiate timely recalls, or inform NHTSA,
asVolkswagens obligated to do.

105. Defendants had a duty to disclose thetching DeviceDefect to
consumers and NHTSA. Contrary to this diglkswagenconcealed the defeby
continuing to distribute, sell, and/or lease the Class Vehicles to Plaintiffs and the
Class members; to advertise the safety of the Class Vehicles; and to fail to notify
regulators or the Plaintiffs and the Class members about the truth about the Clas
Vehicles.

106. Because of the highly technical nature of tla¢éching DeviceDefect,
Plaintiffs and Class members could not independently discover it using reasonable
diligence. Before the retention of counsel and without thady experts, Plaintiffs
and Qass members lack the necessary experapair theLatching Deviceand
understand its defective nature.

107. Accordingly: (1) Defendants’ fraudulent concealment tolls the statute
of limitations; (2) Defendants are estopped from relying on the statute @itions;
and (3) the statute of limitations is tolled by the discovery rule.

108. The nature of notice to the proposéthssis contemplated to be by
direct mail upon certification of th@lassor, if such notice is not practicable, by the
best notice practicable under the circumstance including, inter alia, email,

publication in major newspapers and/or on the internet.
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VII. NATIONWIDE CLASS CLAIMS
NATIONWIDE COUNT |

VIOLATION OF THE MAGNUSON -MOSS WARRANTY ACT
15 U.S.C. § 2301ET SEQ
(ON BEHALF THE NATIONWIDE CLASS )

109. Plaintiffs reallege and incorporate by reference all paragraphs as
though full set forth herein.

110. This Court has jurisdiction to decide claims brought under 15 U.S.C. §
2301, by virtue of 28 U.S.C. § 1332 al).

111. The Class Vehicles are “consumer products” within the meaning of the
MagnusonMoss Warranty Act, 15 U.S.C. § 2301(1).

112. Plaintiffs are “consumers” within the meaning of the Magntigass
Warranty Act, 15 U.S.C. 8 2301(3). They are consumers because ¢hggrsons
entitled under applicable s¢alaw to enforce against the warrantor the obligations
of its express and implied warranties.

113. Each Defendant is a “supplier” and “warrantor” within the meaning of
the MagnusofMoss Warranty Act, 15 U.S.C. 15 U.S.C. § 2304®))

114. 15 U.S.C. 8§ 2310(d)(Iprovides a cause of action for any consumer
who is damaged by the failure of a warrantor to comply with a warranty.

115. Defendants provided Plaintiffs and the other Class members with an

implied warranty of merchantability in connection with the purchase or lease of their

vehicles that is &written warranty” within the meaning of the Magnusbloss
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Warranty Act, 15 U.S.C. § 2301(7). As part ofglevritten warranties, Defendants
warranted that the Class Vehicles were defectdrelor wouldmeet a specified
level of performance over a specified period of tiamsl formed the basis of a
bargain between Defendants and Plaintiffs and the other Class members.

116. Defendants provided Plaintiffs and the other Class members with an
implied warranty of merchantability in connection with the purchase or lease of their
vehicles that is an “implied warranty” within the meaning of the Magn4oss
Warranty Act, 15 U.S.C. § 2301(7). As part of the implied warranty of
merchantability, Defendants warranted that the Class Vshwére fit for their
ordinary purpose as safe passenger motor vehicles, would pass without objection in
the trade as designed, manufactured, and marketed, and were adequately contained,
packaged, and labeled.

117. Defendants breachetihese warranties, as described in more detail
above, and are therefore liable to Plaintiffs and the Class pursuant to 15 8.S.C
2310(d)(1). Without limitation, the Class Vehicles share a common design defect in
that they are equipped with rear seats containing the Latching Dbefezt
Despite their knowledge of the Defect, Defendants have not issued a recall to repair

and/or replacéhe Class Vehicles.
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118. Any efforts to limit the warranties in a manner that would exclude
coverage of the Class Vehicles is unconscionable, and any such effort to disclaim,
or otherwise limit, liability for the Class Vehicles is null and void.

119. Any limitations on the warranties are procedurally unconscionable.
There was unequal bargaining power between Defendants on the one hand, and
Plaintiffs and the other Class members, on the other.

120. Any limitations on the warranties are substantively unconscionable.
Defendants knew that the Class Vehicles were defective and would continge to po
safety risksDefendants also knew that their express warranties watlicower the
Latching DeviceDefect, and knowingly and intentionally transferred the costs of
repair and/or replacement to Plaintiffs and the Class members.

121. Plaintiffs and each of the other Class members have had sufficient
direct dealings with either Defendants or their agents (dealerships) to establish
privity of contract.

122. Nonetheless, privity is not required here because Plaintiffs and each of
the other Class members are intended tpady beneficiaries of contracts between
Defendants and their dealers. The dealers were not intended to be the ultimate
consumers of the Class Vehicles and have no rights under the warranty agreements

provided with the Class Vehicles; the warranty agreements were designed for and
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intended to benefit consumers. Finally, privity is also not required because the Class
Vehicles are dangerous instrumentalities due ta.#tehing DeviceDefect

123. Pursuantto 15 U.S.C. § 2310(e), Plaintiffs are entitldditg this class
action and have providddefendants notice and an oppuonity to curethe Defect
SeeExhibit A.

124. Furthermore, affording Defendants an opportunity to cure their breach
of thewarranties would be unnecessary and futile here. At the time obiskdase
of each Class Vehicle, Defendants knew, should have knawmer@ reckless in
not knowing of their misrepresentations and omissions concerning the Class
Vehicles’ inability to perform as warranted, but nonetheless failed to rectify the
situation and/or disclose the defective design. Under the circumstances)edesse
available under any informal settlement procedure would be inadequate and any
requirement that Plaintiffs resort to an informal dispute resolution procedure and/o
afford Defendants a reasonable opportunity to cure their breach of warranties is
excwsed and thereby deemed satisfied.

125. Plaintiffs and the other Class members would suffer economic hardship
if they returned their Class Vehicles but did not receive the return of all payments
made by them. Because Defendants are refusing to acknowledgeracsticn of

acceptance and return immediately any payments made, Plaintiffs and the other
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Class members have notaecepted their defectiv€lassVenhicles by retaining
them.

126. The amount in controversy of Plaintiffs’ individual claims meets or
exceeds theusn of $25. The amount in controversy of this action exceeds the sum
of $50,000, exclusive of interest and costs, computed on the basis of all claims to be
determined in this lawsuit. Plaintiffs, individually and on behalf of the other Class
members, seek all damages permitted by law, including diminution in value of their
vehicles, in an amount to be proven at trial. In addition, pursuant to 15 U.S.C. §
2310(d)(2), Plaintiffs and the other Class members are entitled to recover a sum
equal to the aggregatmaunt of costs and expenses (including attorneys’ fees based
on actual time expended) determined by the Court to have reasonably been incurred
by Plaintiffs and the other Class members in connection with the commencement
and prosecution of this action.

127. Plaintiffs also request, as a form of equitable monetary relief, re
payment of the oubf-pocket expenses and costs they have incurred in attempting to
rectify theLatching DeviceDefectin their vehicles. Such expenses and losses will
continue as Plaintiffand Class members must take time off from work, pay for
rental cars or other transportation arrangements, child care, and the expgénses

involved in going through the recall process.
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128. The right of Class members to recover these expenses as an equitabl
matter to put them in the place they would have been but for Defendants’ conduct
presents common questions of law. Equity and fairness requires the establishment
by Court decree and administration under Court supervision of a program funded by
Defendants using transparent, consistent, and reasonable protocols, under which
such claims can be made and paid.

NATIONWIDE COUNT Il
FRAUD BY CONCEALMENT OR OMISSION
COMMON LAW
(ON BEHALF OF THE NATIONWIDE CLASS )

129. Plaintiffs reallege and incorporate by reference all paragraphs as
though fully set forth herein.

130. Plaintiffs bring this claim on behalf of themselves and the Nationwide
Class under the common law of fraudulent concealment, as there are no true conflicts
among various states’ laws of fraudulent concealment. Defendants are liabléfor bo
fraudulent concealment and ndisclosureSee, e.g Restatement (Second) of Torts
88 55051 (1977). In the alternative, Plaintiffs bring this claim on behalf oSthee
SubClasses

131. Defendants intentionally and knowingly misrepresented and concealed,
suppressed and/or omitted facts regardind.&tehing DeviceDefect with the intent

to mislead Plaintiffs and Class members. Defendants knew, or shoul&riawve,

that the Latching Devicevas defective in its design and that the manufacturer’'s
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warranties were manipulated in such a manner so that Defendants could avoid for
the costs of repair and/or replacement. Defendants also knew, or should have known,
that theLatching DeviceDefect in the Class Vehicles could catiserear seats to

slam forward during deceleration. Further, Defendants knew, or should have known,

that such failure would place vehicle operators and passengers at risk for serious
injury.

132. A reasonable consumer would not have expected that the Class
Vehicles contain a defective Latching Deviteat could cause the seats to slam
forward during deceleration and risk death and/or injury togeated passengers
Defendants knew that reasonable consumers expect that their vehicle has working
seatsand would rly on those facts in deciding whether to purchase, lease, or retain
a new or used motor vehicle. Whether a manufacturer’'s products are safe and
reliable, and whether that manufacturer stands behind its products, are material
concerns to a consumer.

133. Defendats ensured that Plaintiffs and the Class did not discover this
information through actively concealing it and misrepresenting the Class Vehicles’
seating assembliesithout disclosing the truth. Defendants intended for Plaintiffs
and the Class to rely dheir omissions-which they did by purchasing and leasing
the Class Vehicles at the prices they paid.

134. Defendants had a duty to disclose ltlaéching DeviceDefectbecause:
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a. Defendants had exclusive and/or far superior knowledge and access
to the facts about this hidden and complex safety Defect. Defendants
also knew that these technical facts were not known to or reasonably
discoverable by Plaintiffs and the Class;

b. Defendants knew thieatching DeviceDefect(and its safety risks)
was a material fact that walibffect Plaintiffs’ or Class members’
decisiondo buy or lease Class Vehicles;

C. Defendants are subject to statutory duties to disclose known safety
Defects to consumers and NHTSA; and

d. Defendants made incomplete representations about the safety and
reliability of the Class Vehicles and their passenger safety systems,
while purposefully withholding material facts about a known safety
defect. In uniform advertising and materials provided with each
Class Vehicle, Defendants intentionally concealed, suppremsed,
failed to disclose to Plaintiffs and the Class that the Class Vehicles
contained the dangerousatching DeviceDefect Because they
volunteered to provide information about the Class Vehicles that
they offered for sale to Plaintiffs and the Class,ebdbants had the

duty to disclose the whole truth. They did not.
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135. To this day, Defendants have not made full and adequate disclosure,
continue to defraud Plaintiffs and the Class, and continue to conceal material
information regarding the Latching DeviDefect The omitted and concealed facts
were material because a reasonable person would find them important in pgrchasin
leasing, or retaining a new or used motor vehicle, and because thely dmnpetct
the value of the Class Vehicles purchased or leased by Plaintiffs and the Class.

136. Defendants actively concealed or suppressed these material facts, in
whole or in part, to maintain a market for their vehicles, to protect profits, and to
avoid recalls that would hurt the brand’s image and cost money. Theyp didthe
expense of Plaintiffs and the Class. Had they been aware batbleing Device
Defectin the Class Vehicles, and Defendants’ callous disregard for safety, Plaintiffs
and the Class either would not have paid as much as they did for their €tasley,
or they would not have purchased or leased them.

137. Accordingly, Defendants are liable to Plaintiffs and the Class for their
damages in an amount to be proven at trial, including, but not limited to, their lost
overpayment for the Class Vehicledla time of purchase or lease.

138. Defendants’ acts were done maliciously, oppressively, deliberately,
with intent to defraud; in reckless disregard of Plaintiffs’ and the Class’ rights and

well-being; and to enrich themselves. Their misconduct warrants an assessment of
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punitive damages in an amount sufficient to deter such conduct in the future, which
amount shall be determined according to proof at trial.
NATIONWIDE COUNT Il
NEGLIGENT MISREPRESENTATION
COMMON LAW
(ON BEHALF OF THE NATIONWIDE CLASS )

139. Plaintiffs reallege and incorporate by reference all paragraphs as
though fully set forth herein.

140. Plaintiffs assert this Negligent Misrepresentation count on behalf of
themselves and the Nationwide Class or, in the alternative, on behalf of the State
SubClas®s.

141. Defendants owed a duty to disclose the Latching Ddvefect and its
corresponding safety risk to Plaintiffs and Class members because Defémaants
or should have knowwof the Defect and the risks associated with Ithaéching
Devices failure. Defendants also made partial disclosures regarding the safety of
the Class Vehicles whil®efendants either knew or should have kndiat the
Class Vehicles possessed the Latching Defdegect and failed to disclose its
existence and its correspondirajety hazard.

142. Defendants negligently misrepresented and omitted materia] fiacts
owners’ manuals, maintenance schedules, or elsewhere, concémistandard,

guality, or grade of the Class Vehicles and the fact thatatehing Devicanstalled

in the Class Vehicles is defective and prone to failure, exposing drivers and
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occupants to safety risks. Defendants misrepresented that they would remedy any
defects under thexpress warrantiebut limited their coverage to mechanical
defects.As a direct result of Defendants’ negligent conduct, Plaintiffs and Class
membes have suffered actual damages.

143. The fact that the Latching Devigestalled in the Class Vehicles is
defective ismaterial because it presents a safety risk and places the driver and
occupantsit risk of serious injury or death. When theching Devicdails, the rear
seats slam forward and may cause death armbdily injury to the occupants.
During failure, drivers may be shockedistractedand distressedy the collision
and/or injuriedo the rearseated occupants ahd unable to safely operate the Class
Vehicles. Drivers and occupants of the Class Vehicles are at risk forerear
collisions or other accidentghich may result in failure of the Latching Devitéo
reasonable consumexpects a vehicléo contain a defect in desigeuch as the
Latching DeviceDefect, that can cause seating assembly failure with no warning or
time to take preventative measures.

144. Plaintiffs and Class members would not have purchased the Class
Vehicles but for Defendants’ negligent omissions of material facts regarding the
nature and quality of the Class Vehicles and existence bbtiching DeviceDefed

and corresponding safety risk, or would have paid less for the Class Vehicles.
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Plaintiffs and Class members justifiably relied upon Defendants’ negligent false
representations and omissions of material facts.

145. As a direct and proximate result of Defendants’ negligent false
representations and omissions of material facts regarding the standard, quality or
grade of the Class Vehicles and/or tatching DeviceDefect, Plaintiffs and Class
members have suffered an ascertainable loss and actual damages in an amount to be
determined at trial.

NATIONWIDE COUNT IV
UNJUST ENRICHMENT
COMMON LAW
(ON BEHALF OF THE N ATIONWIDE CLASS )

146. Plaintiffs reallege and incorporate by reference all paragraphs as
though fully set forth herein.

147. Plaintiffs assert this Unjust Enrichment count on behalf of themselves
and the Nationwide Class or, in the alternative, on behalf of #ieSibClas®s.

148. Because of their conduct, Defendants caused damages to Plaintiffs and
Class members.

149. Plaintiffs and Class members conferred a benefit on the Defendants by
overpaying for Class Vehicles at prices that were artificially inflated by Defé&sidan

concealment of théatching DeviceDefectand misrepresentations regarding the

Class Vehicles’ safety.
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150. As a result of Defendants’ fraud and deception, Plaintiffs and Class
members were not aware of the facts concerning the Class Vehicles and did not
benefit from the Defendants’ misconduct.

151. Defendants knowingly benefitted from their unjust conduct. They sold
and leased Class Vehicles equipped withtatching DeviceDefectfor more than
what the vehicles were worth, at the expense of Plaintiffs and Class members.

152. Defendants readily accepted and retained these benefits from Plaintiffs
and Class members.

153. It is inequitable and unconscionable for Defendants to retain these
bendits because they misrepresented that the Class Vehicles were safe, and
intentionally concealed, suppressed, and failed to disclos¢atohing Device
Defectto consumersDefendants knowingly limited their warranty coverage and
excluded thea.atching Devee Defect.Plaintiffs and Class members would not have
purchased or leased the Class Vehicles or paid less for them had Defendants not
concealed theéatching DeviceDefect

154. Plaintiffs and Class members do not have an adequate remedy at law.

155. Equity cannot in good conscience permit the Defendants to retain the
benefits that they derived from Plaintiffs and Class members through unjust and
unlawful acts, and therefore restitution or disgorgement of the amount of the

Defendants’ unjust enrichment is necessary.
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NATIONWIDE COUNT V
VIOLATION OF THE N.J. CONSUMER FRAUD ACT (“NJCFA")
N.J. STAT. ANN. 8 56:82 ET SEQ.
(ON BEHALF OF THE NATIONWIDE CLASS AND
NEW JERSEY SUB-CLASS)

156. Plaintiffs reallege and incorporate by reference all preceding
allegations as though fylket forth herein.

157. Plaintiff Erica Upshur (for purposes of this count, “Plaintiff’) brings
this claim on behalf of herself, the Nationwide Class, and the New Jersej&ash
against Defendants on behalf of purchasers and lessees of the Class Vehicles.

158. The NJCFA prohibits:

[tihe act, use or employment by any person of any unconscionable

commercial practice, deception, fraud, false pretense, false promise,

misrepresentation, or the knowing, concealment, suppression, or
omission of any material fact with intent that others rely upon such
concealment, suppression or omission, in connection with the sale or
advertisement of any merchandise or real estate, or with the subsequent
performance of such person as aforesaid, whether or not any person has

in fact beemmisled, deceived or damaged thereby, is declared to be an

unlawful practice . . . .

N.J. STAT. ANN. § 56:&.

159. Plaintiff and members of the Nationwide Class and New Jersey Sub
Class are consumers who purchased or leased Class Vehicles for personal, family
or household use.

160. In violation of the NJCFA, Defendants employed unconscionable

commercial practices, deception, fraud, false pretense and/or false promise by
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providing Class Vehicles that contain the Latching Device Defect and present an
undisclosed safety risk to drivers and occupants of the Class Vehicles. Further,
Defendants misrepresented the standard, quality or grade of the Class Wehicles
which were sold or leasedand failed to disclose the Latching Device Defect and
corresponding safety risk inatation of the NJCFA.

161. Defendants’ misrepresentations and fraudulent omissions were material
to Plaintiff and members of the Nationwide Class and New Jerse¢agb. When
Plaintiff and members of the Nationwide Class and New JerseZtsls purchased
or leased their Class Vehicles, they reasonably relied on the reasonable expectation
that the Class Vehicles’ Latching Device was free from latent defects or
alternatively, would be covered under Defendants’ express warrarid
Defendants disclosed thagetLatching Devicenay failand/or create an unavoidable
safety risk, Plaintiff and members of the Nationwide Class and New Jersey Sub
Class would not have purchased or leased the Class Vehicles, or would have paid
less for their vehicles.

162. Defendants knowingly concealed, suppressed and/or omitted the
existence of the Latching Device Defect and safety risk in the Class Vehicles at the
time of sale or lease and at all relevant times thereatfter.

163. Defendants knew that the Latching Device Defect was designed

defectively and unconscionably limited the manufacturer’'s warranty coverage so
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that the Latching Device would be excluded, thereby unlawfully transferring the
costs of repair or replacement to Plaintiff and members of the Nationwide Class and
New Jersey Sullass. Further, Defendants unconscionably marketed the Class
Vehicles to uninformed consumers in order to maximize profits by selling additional
Class Vehicles containing the undisclosed latent defect and corresponding safety
risk.

164. Defendants owed a duty tiisclose the Latching Device Defect and its
corresponding safety risk to Plaintiff and members of the Nationwide Class and New
Jersey SulClass because Defendants possessed superior and exclusive knowledge
regarding the Defect and the risks associated with the Latching De\adei® f
Rather than disclose the Defect, Defendants intentionally coddbalé®efect with
the intent to mislead Plaintiff and members of the Nationwide Class and New Jersey
SubClass in order to sell additional Class Vehiclesarmhgfully transfer the cost
of repair or replacement of the Latching Device to Plaintiff and members of the
Nationwide Class and New Jersey Stibss.

165. Defendants also knew, or should have known, that the Latching Device
Defect in the Class Vehicles coulthusethe seats to slam forwarduring
deceleration. Further, Defendants knew, or should have known, that such failure

would place vehicle operators and rear passengers at risk for serious deatly.or injur
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166. Had Plaintiff and members of the Nationwide Classl New Jersey
SubClass known about the Latching Device Defect at the time of purchase,
including the safety hazard posed by the Defect, they would not have bought the
Class Vehicles or would have paid much less for them.

167. As a direct and proximate reswit Defendants’ wrongful conduct in
violation of the NJCFA, Plaintiff and members of the Nationwide Class and New
Jersey SulClass have suffered and continue to suffer harm by the threat of
unexpected failure of the Latching Device and/or actual damagdls smount of
the cost to replace the Latching Device, and damages to be determined at trial.
Plaintiff and members of the Nationwide Class and New Jerse s have also
suffered the ascertainable loss of the diminished value of their vehicles.

168. As a result of Defendants’ fraudulent and/or deceptive conduct,
misrepresentations and/or knowing omissions, Plaintiff and members of the
Nationwide Class and New Jersey Stiass are entitled to actual damages, treble
damages, costs, attorneys’ fees, and aflaenages to be determined at triflee
N.J. STAT. ANN. 8 56:819. Plaintiff and members of the Nationwide Class and
New Jersey Sullass also seek an order enjoining Defendants’ unlawful, fraudulent
and/or deceptive practices, and any other just and proper declaratory or equitable
relief available under the NJCFAeeN.J. STAT. ANN. 8 56:819.

NATIONWIDE COUNT VI
BREACH OF EXPRESS WARRANTY
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N.J. STAT. ANN. 88 12A:2314 AND 12A:2A-210
(ON BEHALF OF THE NATIONWIDE CLASS AND
NEW JERSEY SUB-CLASS)

169. Plaintiffs reallege and incorporate by reference all preceding
allegations as though fully set forth herein.

170. Plaintiff Erica Upshur (for purposes of this count, “Plaintiff’) brings
this claim on behalf of herself and the Nationwide Class and New Jers&yi&ssh
against Defendants on behalf of purchasers and lessees of the Class Vehicles.

171. Defendants are and were at all relevant times “merchantis’ respect
to motor vehicles under N.J. STAT. ANN. 8§ 12A04(1), and “sellers” and
“lessors” of motor vehicles undgr12A:2-103(1)(d) and § 12A:2A4.03(1)(p).

172. The Class Vehicles are and were at all relevant times “goods” within
the meaning of N.J. STAT. ANN. 88 12A1D5(1) and 2A103(1)(h).

173. Defendants provided Plaintiffs and members of the Nationwide Class
and New Jeresy SubClass with one or more express warranties in connection with
the purchase or lease of Class Vehicles. For illustrative purposes, Defendants
currently provide: (1) bumpédnp-bumper coverage for six years or 72,000 miles,
whichever came first; or (2) four years, or 50,000 miles, whichever comes first, on

a bumpeitto-bumper basis. Under the warranties provided to Plaintiff and the

Nationwide Class and New Jersey Silass, Defendants promised to repair or
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replace covered defective components, at notoast/ners and lessees of the Class
Vehicles. As alleged herein, Defendants breached these warranties.

174. Defendants represented in the maintenance schedules and warranty
guides for the Class Vehicles that there would be no need to inspect, repair, replace
or service the Latching Device prior to 280,000 miles. Such represerstdtirmed
the basis of the bargain in Plaintiff and members of the Nationwide Class’s and New
Jersey SulClass’s decisions to purchase or lease the Class Vehicles.

175. Defendants also migeted the Class Vehicles as high quality, reliable,
and safe vehicles, and that Defendants would stand behind the quality of their
products and promptly repair any defects. These statements helped conceal the
existence of the Latching Device Defect argl abrresponding safety risk from
Plaintiff and members of the Nationwide Class and New Jerseyasi.

176. Plaintiff and members of the Nationwide Class and New Jersey Sub
Class have had sufficient direct dealings with Defendants or their agents, their
authaized dealerships, to establish privity of contract between Defendants, on the
one hand, and Plaintiff and members of the Nationwide Class and New Jersey Sub
Class, on the other hand. Nonetheless, privity is not required here because Plaintiffs
and each othe other members of the Classes are intendedihitg beneficiaries
of contracts between Defendaatsl their dealersThe dealers were not intended to

be the ultimate users of the Class Vehicles and have no rights under the warranty
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agreements provided with the Class Vehicles; the warranty agreements were
designed for and intended to benefit purchasers and lessees of the Class Vehicles
only.

177. Defendants’ warranties formed a basis of the bargain that was reached
when Plaintiff and members of the Nationwide Class and New JerseCI|Ssbh
purchased or leased their Class Vehicles. Given that the nature of the Latching
Device Defect is by design, the warranties are substantively unconscionableebecaus
Defendants knew that the Latching Device was defective and manipulated the
warranties in such a manner to avoid paying the costs to repair and/or replace the
Latching Device.

178. Plaintiff and members of the Nationwide Class and New Jersey Sub
Class were induced to purchase or lease the Class Vehicles undeanidise
fraudulent pretenses. Despite the existence of the warranties, Defendants failed to
adequately inform Plaintiff and members of the Nationwide Class and New Jersey
SubClass that the Class Vehicles contained the Latching Device Retédtiled
to provide a suitable repair or replacement of the Latching Device free of charge
within a reasonable time.

179. On information and belief, Defendants have not suitably repaired or

replaced the defective Latching Device free of charge for Plaamitf members of
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the Nationwide Class and New Jersey-8lliiss despite the existence of the Defect
in the Class Vehicles at the time of sale or lease.

180. The warranties accompanying Class Vehicles were procedurally and
substantively unconscionable because of the disparitargaiming power of the
parties, the purchasers’ lack of knowledge that Class Vehicles were defdwtive, t
inability of Class Vehicle purchasers to bargain with Defendants to increase
coverage of the warranties, their lack of knowledge, their lack of nufahin
alternatives, disparity in sophistication of the parties, unfair terms in the warranty
(including, but not limited to, exclusion of design defects that unfairly favored
Defendants particularly where there were Class Vehicle defects known only to
Deferdants and the warranty unfairly shifted repair costs to consumers when the
Defect manifests in the Class Vehicldaring their reasonably expected life),
absence of effective warranty competition, and the fact that Class Vehicle#Hail w
substantially fewer miles of operation than competitive vehicles from other
manufacturers or models much like the Class Vehicles without the Latching Device
Defect.

181. The time limits contained in Defendants’ warranty periods were also
unconscionable and inadequate to protect Plaintiff and members of tbewWdé
Class and New Jersey S@lbass. Among other things, Plaintiff and members of the

Nationwide Class and New Jersey Silass did not determine these time
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limitations, the terms of which unreasonably favored Defendants. A gross disparity
in bargaining power existed between Defendants and members of the Classes, and
Defendants knew or should have known that the Class Vehicles were defective at
the time of sale or lease and that the Latching Device Defect posed a safety risk.

182. Defendants were provided notice of the Latching Device Defect by
numerous consumer complaints made to their authorized dealers nationwide,
complaints to NHTSA and through their own testing. Affording Defendants a
reasonable opportunity to cureeth breach of written warranties would be
unnecessary and futile here because Defendants have known of and concealed the
Latching Device Defect and have failed to provide a suitable repespt@cement
of the defective Latching Device free of charge with reasonable time.

183. Defendants were provided notice by Plaintiff of their breach of express
warranties by letter dated August 16, 203eeExhibit A. Despite this notice,
Defendants did not cure their breach of express warranties and failed to @ovide
suitable repair or replacement of the defective Latgbiavice free of charge within
a reasonable time.

184. Because of the Latching Device Defect, the Class Vehicles are not
reliable and owners of these vehicles have lost confidence in the ability of Class

Vehicles to perform the function of safe reliable transportation.
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185. As a direct and proximate result of Defendants’ breach of express
warranties, Plaintiff and members of the Nationwide Class and New Jersey Sub
Class have been damaged in an amount to be determined at trial.

186. In the alternative, should Defendants claim that the Latching Device
Defect is covered under the warranties, the warranties now fail in its essential
purpose because the contractual remedy is insufficient to make Plaintiff and
members of the Nationwide Class and New JerseyGads whole because, on
information and belief, Defendants have failed and/or have refused to adequately
provide the promised remedies within a reasonable time.

187. Finally, because of Defendants’ breach of express warranty as set forth
herein, Plaintiff and members of the Nationwide Class and New Jerse§|&s
assert, as additional and/or alternative remedies, the revocation of accepthece
goods and the return to Plaintiff and members of the Nationwide Class and New
Jersey SultClass of the purchase or lease price of all Class Vehicles currently owned
or leased, and for such other incidental and consequential damages as allowed.

NATIONWIDE COUNT VII
BREACH OF IMPLIED WARRANTY OF MERCHANTABILITY
N.J. STAT. ANN. 88 12A:2314, 12A:2A103, AND 12A:2A212
(ON BEHALF OF THE NATIONWIDE CLASS AND
NEW JERSEY SUB-CLASS)

188. Plaintiffs reallege and incorporate by reference all preceding

allegations as though fully set forth herein.
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189. Plaintiff Erica Upshur (for purposes dfi$ count, “Plaintiff”) brings
this claim on behalf of herself and the Nationwide Class and New Jers&yi&ssh

against Defendants on behalf of purchasers and lessees of the Class Vehicles.

to motor vehicles under N.J. STAT. ANN.§8 12AtP4(1), and “sellers” and
“lessors” of motor vehicles under § 12At1P3(1)(d) and § 12A:2A403(1)(p).

191. The Class Vehicles are and were at all relevant times “goods” within
the meaning of N.J. STAT. ANNS8812A:2105(1) and 2A103(1)(h).

192. Plaintiff and members of the Nationwide Class and New Jersey Sub
Class purchased or leased the Class Vehicles from Defendants by and through
Defendants’ authorized agents for retail sales, or were otherwise expectetido be t
eventual purchasers of the Class Vehicles when bought from a third party. At all
relevant times, Defendants were the manufacturers, distributors, warrantors and/or
sellers of Class Vehicles. Defendants knew or had reason to know of the specific
use for which the Class Vehicles were purchased or leased.

193. A warranty that the Class Vehicles and/or the defective Latching
Devices installed in them were in merchantable condition and fit for the ordinary
purpose for which such goods are used is implied by law pursuant to N.J. STAT.

ANN. 8§ 12A:2 314 and 2A212.
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194. The Class Vehicles, when sold or leased and at all times thereafter, were
not in merchantable condition and were and are not fit for the ordinary purpose of
providing safe and reliable transportatiofihe Class Vehicles contain an inherent
defect—the Latching Device Defeet(at the time of sale or lease and thereatfter)
and present an undisclosed safety risk to drivers and occupants. Thus, Defendants
breached their implied warranty of merchantability.

195. Through their maintenance schedules, Defendants further represented
that the defective Latching Device would not need periodic inspection, repair or
replacement before 280,000 miles and/or fraudulently concealed the oreed f
periodic inspection, repair aeplacement of the Latching Device before 280,000
miles by omitting the Latching Device from the maintenance schedules. Defendants
cannot disclaim their implied warranty as they knowingly sold or leased a defective
product.

196. Plaintiff and members of the Nationwide Class and New Jersey Sub
Class have had sufficient direct dealings with Defendants or their agents, their
authorized dealerships, to establish privity of contract between Defendants, on the
one hand, and Plaintiff and members of the Nationwi@ds<and New Jersey Sub
Class, on the other hand. Nonetheless, privity is not required here because Plaintiffs
and each of the other members of the Classes are intendegattirdeneficiaries

of contracts between Defendanatsl their dealersThe deales were not intended to
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be the ultimate users of the Class Vehicles and have no rights under the warranty
agreements provided with the Class Vehicles.

197. Defendants were provided notice of the Latching Device Defect by
numerous consumer complaints made to their authorized dealers nationwide,
complaints to NHTSA and through their own testing. Affording Defendants a
reasonable opportunity to cure their breach of implied warranties would be
unnecessary and futile here because Defendants have known of andecbtizeal
Latching Device Defect and, on information and belief, have refused to repair or
replace the defective Latching Device free of chargkiwg reasonable time.

198. Defendants were further provided notice by Plaintiff of their breach of
implied warranties by letter dated August 16, 208&eExhibit A. Despite this
notice, Defendants did not cure their breach of implied warranties and failed to
provide a suitable repair or replacement of the defective Latching Device free of
charge within a reasonable time.

199. As a direct and proximate result Deéfendants’ breach of the implied
warranty of merchantability, Plaintiff and members of the Nationwide Class and
New Jersey Sulllass have been damaged in an amount to be proven at trial.

200. Any attempt by Defendants to disclaim or limit the implied warrafity
merchantability visavis consumers is unconscionable and unenforceable here.

Specifically, any limitation on Defendants’ warranty is unenforceable because they
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knowingly sold or leased a defective product without informing consumers about
the Defect Any applicable time limits contained in Defendants’ warranty periods
were also unconscionable and inadequate to protect Plaintiff and members of the
Nationwide Class and New Jersey Stihass. Among other things, Plaintiff and
members of the Nationwide Caand New Jersey Sutlass did not determine these
limitations, the terms of which unreasonably favored Defendants. A gross disparity
in bargaining power existed between Defendants and members of the Nationwide
Class and New Jersey S(lass, and Defendanknew or should have known that
the Class Vehicles were defective at the time of sale or lease and that the Latching
Device Defect posed a safety risk.

201. Plaintiff and members of the Nationwide Class and New Jersey Sub
Class have been excused from perforoeanf any warranty obligations as a result
of Defendants’ conduct described herein.

202. The applicable statute of limitations for the implied warranty claim has
been tolled by the discovery rule and/or fraudulent concealment.

VIIl. STATE SPECIFIC CLAIM S
A. California C ounts

CALIFORNIA COUNT |
VIOLATION OF CALIFORNIA CONSUMERS LEGAL REMEDIES ACT
CAL. CIV. CODE § 1750, ET SEQ.
(ON BEHALF OF THE CALIFORNIA SUB -CLASS)
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203. Plaintiffs Beatriz Tijerina andavid Concepcior{for the purposes of
this count, “Plaintiffs”) bring this claim on behalf of themselves andCihidornia
SubClassagainst Defendanten behalf ofpurchasers and lessees of the Class
Vehicles

204. Plaintiffs re-allege and incorporate by reference all precedi
allegations as though fully set forth herein.

205. Plaintiffs andCalifornia SubClassmembers are “consumers” within
the meaning of Cal. Civ. Code § 1761(d).

206. Defendants, the California Plaintiffs, and California &ilbss
members are “persons” within the meaning of Cal. Civ. Code 8§ 1761(c).

207. The Class Vehicles are “goods” within the meaning of Cal. Civ. Code
§ 1761(a).

208. The California Legal Remedies Act (“CLRA”") prohibits “unfair
methods of competition and unfair or deceptive acts or practices undertaken by a
person in a transaction intended to result or that results in the sale or lease of goods
or services to any consumer|[.]” Cal. Civ. Code § 1770.

209. Defendants engaged in unfair or deceptive acts or practices when, in
the course of their business they, amotitgr acts and practices, intentionally and

knowingly made materially false representations regarding the reliability, safi€ty,
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performance of the Class Vehicles and/or the defecawehing Deviceas detailed
above.

210. Specifically, by misrepresentirtge Class Vehicles as safe and/or free
from defects, and by failing to disclose and actively concealing the dangers and risk
posed by the Class Vehicles, Defendants engaged in one or more of the following
unfair or deceptive business practices as defined in Cal. Civ. Code § 1770(a):

a. Representing that the Class Vehicles have characteristics, uses,
benefits, and qualities they do not have.

b. Representing that the Class Vehicles are of a particular standard,
guality, and grade when they are not.

C. Advertising theClass Vehicles and/or with the intent not to sell
or lease them as advertised.

d. Representing that the subject of a transaction has been supplied
in accordance with a previous representation when it has not.

Cal. Civ. Code 88 1770(a)(5), (7), (9), and (16).

211. Additionally, in the various channels of information through which
Defendants sold and marketed Class Vehicles, Defendants failed to disclose material
information concerning the Class Vehicles, which they had a duty to disclose.
Defendants had a duty tosdlose the defect because, as detailed above: (a)

Defendants knew about the defect in ltla¢ching Devican the Class Vehicles; (b)
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Defendants had exclusive knowledge of material facts not known to the general
public or the other California SuBlassmemkers; (c) Defendants actively concealed
material facts concerning the seat restrairds the general public and Plaintiffs
andCalifornia SubClassmembers; and (d) Defendants made partial representations
about the Class Vehicles that were misleading because they did not disclose the full
truth.

212. Defendants’ unfair or deceptive acts or practices, including their
misrepresentations, concealments, omissions, and/or suppressions of material facts,
had a tendency or capacity to mislead and create a false impression in consumers,
and were likely to and did, in fact, deceive reasonable consumers, including
Plaintiffs and California SuClassmembers, about the true safety and reliability of
Class Vehicles, the quality of the Class Vehicles, and the true value of the Class
Vehicles.

213. Plaintiffs and the othe€alifornia SubClassmembers have suffered
injury in fact and actual damages resulting from Defendants’ material omissions.

214. Defendants’ violations present a continuing risk to Plastdihd
California SubClassmembers, as well as to the general public, and therefore affect
the public interest.

215. Defendants are on notice of the issues raised in this count and this

Complaint by way of notice letters sent by Plaintiffs to Defendants on August 16,
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2021 in accordance ith Cal. Civ. Code 8§ 1782(a) of the CLRA, notifying
Defendants of their alleged violations of Cal. Civ. Code § 1770(a) and demanding
that Defendants correct or agree to correct the actions described therein within thirty
(30) days of the notice letteBeeExhibit A. Defendants failed to remedy their
unlawful conduct within the requisite time period, and continue to fail to do so.

216. Pursuant to Cal. Civ. Code § 1780(a), Plaintiffs and California Sub
Classmembers seek an order enjoining Defendants’ unfatleaeptive acts or
practices and awarding actual damages, treble damages, restitution, attoriseys’ fee
and any other just and proper relief available under the CLRA.

217. Attached hereto as Exhild# is a venue affidavitequired by CLRA,

Cal. Civ. Code § 1780(d).
CALIFORNIA COUNT Il
VIOLATIONS OF THE CA LIFORNIA UNFAIR COMP ETITION LAW
CAL. BUS. & PROF. CODE § 17200ET SEQ
(ON BEHALF OF THE CALIFORNIA SUB -CLASS)

218. Plaintiffs Beatriz Tijerina and David Concepcifor the purposes of
this count, “Plaintiffs”) bring this claim on behalf of themselves andChidornia
SubClassagainst Defendanten behalf ofpurchasers and lessees of the Class
Vehicles

219. Plaintiffs re-allege and incorporate by reference all preceding

allegations as though fully set forth herein.
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220. The California Unfair Competition Law (“UCL"), Cal. Bus. and Prof.
Code § 17200, prohibits any “unlawful, unfair, or fraudulent business act or
practices.”

221. Defendants’ knowing and intentional conduct describedthis
Complaint constitutes unlawful, fraudulent, and unfair business acts and [@actice
violation of the UCL. Specifically, Defendants’ conduct is unlawful, fraudulent, and
unfair in at least the following ways:

a. by knowingly and intentionally concealinfrom Plaintiffs and

California SubClassmembers that the Class Vehicles suffer from the
Latching DeviceDefect while obtaining money from thealifornia
SubClassmembers;

b. by marketing Class Vehicles as possessing a functional, safe, and
defectfree passnger safety system.

C. by purposefully designing and manufacturing the Class Vehicles to
contain a defectiveatching Devicethat causes secomdw seats to
decouple from the seating assembly during deceleration and/or an
accident or collision contrary to what was disclosed to regulators and
represented to consumers who purchased or leased Class Vehicles, and
failing to fix theLatching DeviceDefect free of charge; and

d. Dby violating the other California laws alleged herein, including the
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False Advertising LawConsumers Legal Remedies Act, California
Commercial Code, and Soiigeverly Consumer Warranty Act.

222. Defendants’ misrepresentations, omissions, and concealment were
material to the California Plaintiffs an@alifornia SubClass members, and
Defendants mismresented, concealed, or failed to disclose the truth with the
intention that consumers would rely on the misrepresentations, concealment, and
omissions.

223. Defendants’ material misrepresentations and omissions alleged herein
caused Plaintiffs and ti@alifornia SubClassmembers to make their purchases or
leases of their Class Vehicles. Absent those misrepresentations and omissions,
Plaintiffs andCalifornia SubClassmembers would not have purchased or leased
these vehicles, or would not have purchased or leased these Class Vehicles at the
prices they paid.

224. Accordingly, Plaintiffs andCalifornia SubClass members have
suffered ascertainable loss and actual damages as a direct and proximate result of
Defendants’ misrepresentations and their concealment of and failure to disclose
material information.

225. Defendants’ violations present a continuing risk to Plastdihd
California SubClass members, as well as to the general public. Defendants’

unlawful acts and practices complained of herein affect the publieste

86



Case 2:21-cv-18755-BRM-LDW Document 1 Filed 10/15/21 Page 90 of 226 PagelD: 90

226. Plaintiffs requests that this Court enter an order enjoining Defendants
from continuing their unfair, unlawful, and/or deceptive practices and restoring to
members of the California Sulassany money Defendants acquired by unfair
competition, including restitution and/or restitutionary disgorgement, as provided in
Cal. Bus. & Prof. Code § 17203 and Cal. Bus. & Prof. Code § 3345, and for such
other relief set forth below.

CALIFORNIA COUNT
VIOLATIONS OF THE CA LIFORNIA FALSE ADVER TISING LAW
CAL. BUS. & PROF. CODE § 1'500,ET SEQ
(ON BEHALF OF THE CALIFORNIA SUB -CLASS)

227. Plaintiffs Beatriz Tijerina and David Concepcifor the purposes of
this count, “Plaintiffs”) bring this claim on behalf of themselves andCihidornia
SubClassagainst Defendanten behalf ofpurchasers and lessees of the Class
Vehicles The California False Advertising Law (“FAL”), Cal. Bus. & Prof. Code §
17500, prohibits false advertising.

228. Plaintiffs re-allege and incorporate by reference all preceding
allegations as though fully set forth herein.

229. Defendants, Plaintiffs, and California S@tass members are
“persons” within the meaning of Cal. Bus. & Prof. Code § 17506.

230. Defendants violated the FAL by causingb® made or disseminated

through California and the United States, through advertising, marketing and other

publications, statements regarding the safety of the Class Vehicles that were untrue
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or misleading, and which were known, or which by the exerdiseasonable care
should have been known to Defendants, to be untrue and misleading to consumers,
including California SubClassmembers. Numerous examples of these statements
and advertisements appear in the preceding paragraphs throughout this Complaint.

231. The misrepresentations and omissions regarding the reliability and
safety of Class Vehicles as set forth in this Complaint were material and had a
tendency or capacity to mislead and create a false impression in consumers, and were
likely to and did, in fact, deceive reasonable consumers, including Plaintiffs and
California SubClass members, about the true safety and reliability of Class
Vehicles, the quality of the Defendants’ brands, and the true value of the Class
Vehicles.

232. In purchasing or leasing their Class Vehicles, the CaliforniaCGabs
members relied on the misrepresentations and/or omissions of Defendants with
respect to the safety and reliability of the Class Vehicles. Defendants’
representations turned out not to be true because the Claiste¥are distributed
with a dangerous safety defect, renderingsté®ondrow seats hazardours certain
conditions

233. Plaintiffs and the otheCalifornia SubClassmembers have suffered an
injury in fact, including the loss of money or property, as a result of Defendants’

unfair, unlawful, and/or deceptive practices. Had they known the truth, Plaintiffs and
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California SubClass members would not have purchased or leased the Class
Vehicles or paid significantly less for them.

234. The California Plaintiffs andCalifornia SubClassmembers had no
way of discerning that Defendants’ representations were false and misleading, or
otherwise learning the facts that Defendants had concealed or failed to disclose.
Plaintiffs and California SulClass membersdid not, and culd not, unravel
Defendants’ deception on their own.

235. Defendants had an ongoing duty to Plaintiffs @adifornia SubClass
members to refrain from unfair or deceptive practices under the Califorisia Fa
Advertising Law in the course of their business. Specifically, the Deféendared
Plaintiffs and California Suklassmembers a duty to disclose all the material facts
concerning the Latching Devi@efectin the Class Vehicles because they possessed
exclusive knowledge, they intentionally concealed the defect from Plaintiffs and
California SubClass members, and/or they made misrepresentations that were
rendered misleading because they were contradicted by withheld facts.

236. All of the wrongful conduct alleged herein occurred, and continues to
occur, in the conduct of Defendants’ business. Defendants’ wrongful conduct is part
of a pattern or generalized course of conduct that is still perpetuated and repeated,

both in the State of California and nationwide.
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237. Defendants’ violations present a continuing risk Rtintiffs and
California SubClass members, as well as to the general public. Defendants’
unlawful acts and practices complained of herein affect the public interest.

238. Plaintiffs request that this Court enter an order enjoining Defendants
from continuing their unfair, unlawful, and/or deceptive practices and restoring to
the California SubClassany money Defendants acquired by unfair competition,
including restitution and/or restitutionary disgorgement, and for such other relief se
forth below

COUNT IV
BREACH OF EXPRESS WARRANTY
CAL. COM. CODE 8§ 2313 AND 10210
(ON BEHALF OF THE CA LIFORNIA SUB -CLASS)

239. Plaintiffs Beatriz Tijerina and David Concepcion (for purposes of this
count, “Plaintiffs”) brings this claim on behalf of themselves and the California Sub
Class against Defendants on behalf of purchasers and lessees of the Class Vehicles.

240. Plaintiffs reallege and incorporate by reference all preceding
allegations as though fully set forth herein.

241. Defendants are and were at all relevant times “merchfant{gh
respect to motor vehicles under Cal. Com. Code 88 2104(1) and 10103(c), and
“sellers” of motor vehicles under 8§ 2103(1)(d).

242. With respect to leases, Defendants are and were at all relevant times

“‘lessors” of motor vehicles under Cal. Com. Code § 10)Q3%a
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243. All California SubClass members who purchased Class Vehicles in
California are “buyers” within the meaning of Cal. Com. Code § 2103(1)(a).

244. All California SubClass members who leased Class Vehicles in the
California are “lessees” within the meanioigCal. Com. Code § 10103(a)(14).

245. The Class Vehicles are and were at all relevant times “goods” within
the meaning of Cal. Com. Code 88 2105(1) and 10103(a)(8).

246. Defendants provided Plaintiffs and members of the CalifoBubk
Class with one or more expsewarranties in connection with the purchase or lease
of Class Vehicles. For illustrative purposes, Defendants currently provide: (1)
bumperto-bumper coverage for six years or 72,000 miles, whichever came first; or
(2) four years, or 50,000 miles, whichever comes first, on a butofiemper basis.

Under the warranties praled to Plaintiffs and the California Sttdass, Defendants
promised to repair or replace covered defective components, at no cost to owners
and lessees of the Class Vehicles. As alleged herein, Defendants breached these
warranties.

247. Defendants represented in the maintenance schedules and warranty
guides for the Class Vehicles that there would be no need to inspect, repair, replace
or service thé.atching Deviceprior to 280,000miles. Such representations formed
the basis of the bargmin Plaintiffs and members of the California SOlass’s

decisions to purchase or lease the Class Vehicles.
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248. Defendants also marketed the Class Vehicles as high quality, reliable,
and safe vehicles, and that Defendants would stand behind the qualitgirof
products and promptly repair any defects. These statements helped conceal the
existence of thd.atching DeviceDefect and its corresponding safety risk from
Plaintiffs and members of the California SGlass.

249. Plaintiffs and members of the CaliforraibClass have had sufficient
direct dealings with Defendants or their agents, their authorized dealerships, to
establish privity of contract between Defendants, on the one hand, and Plaintiffs and
members of the California Stlass, on the other hand. Nonetheless, privity is not
required here because Plaintiffs and each of the other members of the Classes are
intended thireparty beneficiaries of contracts between Defendamistheir dealers.

The dealers were not intended to be the ultimate users Gfake Vehicles and have

no rights under the warranty agreements provided with the Class Vehicles; the
warranty agreements were designed for and intended to benefit purchasers and
lessees of the Class Vehicles only.

250. Defendants’ warranties formed a basish# bargain that was reached
when Plaintiffs and members of the California €Llass purchased or leased their
Class Vehicles. Given that the nature oflth&ching DeviceDefect is by design, the

warranties are substantively unconscionable because DReftsnénew that the
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Latching Devicewas defective and manipulated the warranties in such a manner to
avoid paying the costs to repair and/or replace_gtehing Device

251. Plaintiffs and members of the California SGtass were induced to
purchase or lease the Class Vehicles under false and/or fraudulent pretenses. Despite
the existence of the warranties, Defendants failed to adequately inform Plandiffs a
members of the California St@lass that the Class Vehicles contained_ttehing
DeviceDefect anddiled to provide a suitable repair or replacement of #tehing
Devicefree of charge within a reasonable time.

252. On information and belief, Defendants have not suitably repaired or
replaced the defectiveatching Devicdree of charge for Plaintiffs and members of
the California SukClass despite the existence of the Defect in the Class Vehicles at
the time of sale or lease.

253. The warranties accompanying Class Vehicles were procedurally and
substantively unconscionable because of the disparity in bargguoimgr of the
parties, the purchasers’ lack of knowledge that Class Vehicles were defdwtive, t
inability of Class Vehicle purchasers to bargain with Defendants to increase
coverage of the warranties, their lack of knowledge, their lack of meaningful
altematives, disparity in sophistication of the parties, unfair terms in the warranty
(including, but not limited to, exclusion of design defects that unfairly favored

Defendants particularly where there were Class Vehicle defects known only to
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Defendants anthe warranty unfairly shifted repair costs to consumers when the
Defect manifests in the Class Vehicldaring their reasonably expected life),
absence of effective warranty competition, and the fact that Class VehiclegHail w
substantially fewer miles of operation than competitive vehicles from other
manufacturers or models much like the Class Vehicles withouliiching Device
Defect.

254. The time limits contained in Defendants’ warranty periods were also
unconscionable and inadequate to protect Ptsrdnd members of the California
SubClass. Among other things, Plaintiffs and members of the CaliforniZCtags
did not determine these time limitations, the terms of which unreasonably favored
Defendants. A gross disparity in bargaining power existed between Defendants and
members of the Classes, and Defendants knew or should have known that the Class
Vehicles were defective at the time of sale or lease and that the Latching Device
Defect posed a safety risk.

255. Defendants were provided notice of thatching DeviceDefect by
numerous consumer complaints made to their authorized dealers nationwide,
complaints to NHTSA and through their own testing. Affording Defendants a
reasonable opportunity to cure their breach of written warranties would be

unnecessry and futile here because Defendants have known of, concealed the
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Latching DeviceDefect, and have failed to provide a suitable repair or replacement
of the defectiva_atching Devicdree of charge within a reasonable time.

256. Defendants were provided notice by Plaintiffs of their breach of express
warranties by letter dateflugust 16, 2021SeeExhibit A. Despite this notice,
Defendants did not cure their breach of express warranties and failed to @ovide
suitable repair or replacement of the defedtimeching Devicdree of charge within
a reasonable time.

257. Because of thé.atching DeviceDefect, the Class Vehicles are not
reliable and owners of these vehicles have lost confidence in the ability of Class
Vehicles to perform the function of safe relialbyensportation.

258. As a direct and proximate result of Defendants’ breach of express
warranties, Plaintiffs and members of the California-Sldss have been damaged
in an amount to be determined at trial.

259. In the alternative, should Defendants claim thatlth&ehing Device
Defect is covered under the warranties, the warranties now fail in its essential
purpose because the contractual remedy is insufficient to make Plaintiffs and
members of the California Su®lass whole because, on information and belief,
Defendants have failed and/or have refused to adequately provide the promised

remedies within a reasonable time.
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260. Finally, because of Defendants’ breach of express warranty as set forth
herein, Plaintiffs and members of the California &llhss assert, as addital
and/or alternative remedies, the revocation of acceptance of the goods and the return
to Plaintiffs and members of the California SOlass of the purchase or lease price
of all Class Vehicles currently owned or leased, and for such other incidedtal
consequential damages as allowed.

CALIFORNIA COUNT V
BREACH OF IMPLIED WARRANTY OF MERCHANTAB ILITY
CAL. COM. CODE 88§ 2314 AND 10212
(ON BEHALF OF THE CALIFORNIA SUB -CLASS)

261. Plaintiffs Beatriz Tijerina and David Concepcifor the purposes of
this count, “Plaintiffs”) bring this claim on behalf of themselves andCihidornia
SubClassagainst Defendanten behalf ofpurchasers and lessees of the Class
Vehicles

262. Plaintiffs re-allege and incorporate by reference all preceding
allegations as though fully set forth herein.

263. Defendants are and were at all relevant times “mercliyantjsh
respect to motor vehicles under Cal. Com. Code 88 2104(1) and 10103(c), and
“sellers” of motor vehias under § 2103(1)(d).

264. With respect to leases, Defendants are and were at all relevant times

“lessors” of motor vehicles under Cal. Com. Code § 10103(a)(16).
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265. All California SubClassmembers who purchased Class Vehicles in
California are “buyers” within the meaning of Cal. Com. Code § 2103(1)(a).

266. All California SubClassmembers who leased Class Vehicles in the
California are “lessees” within the meaning of Cal. Com. Code § 10103(a)(14).

267. The Class Vehicles are and were at all relevant times “goods” within
the meaning of Cal. Com. Code 88 2105(1) and 10103(a)(8).

268. The Class Vehicles are and were at all relevant times “goods” within
the meaning of Cal. Com. Code 88 2105(1) and 10103(a)(8).

269. A warranty that the Class Vehicles were in merchantable condition and
fit for the ordinary purpose for which vehicles are used is implied by law pursuant
to Cal. Com. Code 8§ 2314 and 10212.

270. The Class Vehicles did not comply with the implied warranty of
merchantability because, at the time of sale and at all times thereatfter, tleey wer
defective and not in merchantable condition, would not pass without objection in the
trade, and were not fiior the ordinary purpose for which vehicles were used.
Specifically, the Class Vehicles suffer from ttegching DeviceDefect which may
cause the airbags and seatbelt to fail to deploy during an accident, rendering the
Class Vehicles inherently defectigsad dangerous.

271. Any attempt by Defendants to disclaim or limit the implied warranty of

merchantability visavis consumers is unconscionable and unenforceable here.
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Specifically, any limitation on Defendants’ warranty is unenforceable because they
knowingly sold or leased a defective product without informing consumers about
the Defect. Any applicable time limits contained in Defendants’ warranty periods
were also unconscionable and inadequate to protect Plaintiffs and members of the
California SubClass. Among other things, Plaintiffs and members of the California
SubClass did not determine these limitations, the terms of which unreasonably
favored Defendants. A gross disparity in bargaining power existed between
Defendants and members of the Californidb-8lass, and Defendants knew or
should have known that the Class Vehicles were defective at the time of sale or lease
and that the Latching Devid2efect posed a safety risk.

272. Defendants were provided reasonable notice of these issues and an
opportunity to cure the breaches of their express warranties by way of a letter sent
by Plaintiffs onAugust 16, 2021SeeExhibit A. Alternatively, any opportunity to
cure the breach is unnecessary ftite.

273. As a direct and proximate result of Defendants’ breach of the implied
warranty of merchantability, Plaintiffs ai@hlifornia SubClassmembers have been
damaged in an amount to be proven at trial.

CALIFORNIA COUNT V |
VIOLATION OF SONG -BEVERLY CONSUMER WARRANTY ACT,
BREACH OF IMPLIED WA RRANTY

CAL CIV. CODE § 1790, ET SEQ
(ON BEHALF OF THE CA LIFORNIA SUB -CLASS)
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274. Plaintiffs Beatriz Tijerinaand David Concepcié(for the purposes of
this count, “Plaintiffs”) bring this claim on behalf of themselves andCihidornia
SubClassagainst Defendanten behalf ofpurchasersand lessees of the Class
Vehicles

275. Plaintiffs re-allege and incorporate by reference all preceding
allegations as though fully set forth herein.

276. All California SubClassmembers who purchased Class Vehicles in
California are “buyers” within the meaning ©&l. Civ. Code 8§ 1791(b).

277. All California SubClass members who leased Class Vehicles in
California are “lessors” within the meaning of Cal. Civ. Code § 1791(h).

278. The Class Vehicles are “consumer goods” within the meaning of Cal.
Civ. Code § 1791(a).

279. Deferdants are the “manufacturer[s]” of the Class Vehicles within the
meaning of Cal. Civ. Code 8§ 1791()).

280. Defendants impliedly warranted to Plaintiffs and the other members of
the California SubClassthat the Class Vehicles were “merchantable” within the
meanng of Cal. Civ. Code 88 1791.1(a) & 1792; however, the Class Vehicles do
not have the quality that a buyer would reasonably expect.

281. The Class Vehicles would not pass without objection in the automotive

trade due to thd.atching DeviceDefect Because the&Class Vehicles contain
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defectiveLatching Devics, the Class Vehicles are not in merchantable condition
and thus not fit for ordinary purposes.

282. The Class Vehicles are not adequately labeled because the labeling fails
to disclose thé.atching DeviceDefect The Class Vehicles do not conform to the
promises and affirmations made by the Defendants regarding safety.

283. The Defendants’ breach of the implied warranty of merchantability
caused damage to Plaintiffs a@dlifornia SubClassmembers who purchased or
leased the defective Class Vehicles. The amount of damages due will be proven at
trial.

284. Pursuant to Cal. Civ. Code 88 1791.1(d) and 1794, Plaintiffs and
California SubClassmembers seek an order enjoining Defendants’ unfair and/or
deceptive acts or practicedamages, punitive damages, and any other just and
proper relief available under the $pBeverly Consumer Warranty Act.

B. Florida Counts

COUNT |
VIOLATION OF FLORIDA'S DECEPTIVE & UNFAIR TRADE
PRACTICES ACT (“FDUTPA”), FLA. STAT. 88 501.201ET SEQ
(ON BEHALF OF THE FLORIDA SUB -CLASYS)
285. Plaintiffs Gina Aprile and Theresa Gillesf§fer purposes of this count,
“Plaintiffs”) bring this ¢aim on behalf ofthemselvesand the Florida Sullass

against Defendantn behalf ofpurchasers and lessees of the Class Vehicles
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286. Plaintiffs re-allege and incorporate by reference all preceding
allegations as though fully set forth herein.

287. Plaintiffs and the members of the Florida SQlass aré'consumers
within the meaning of thEDUTPA, FLA. STAT. §501.203(7).

288. Defendants engaged ittrade or commercewithin the meaning of
FLA. STAT. §501.203(8).

289. FDUTPA prohibits“[u]nfair methods of competition, unconscionable
acts or practices, and unfair or deceptive acts or practicesaaoridact of any trade
or commercé.FLA. STAT. § 501.204(1)Defendants engaged in unfair and deceptive
practices that violated the FDUTPA as described above.

290. In the course of their businesses, Defendants failed to disclose and
actively concealed thieatching DeviceDefect contained in th€lassVehicles and
the corresponding dangers and risks posed by the Class Vehicles, as described above
and otherwise engaged in activities with a tendency or capacity to deceive.

291. In violation of the FDUTPA, Defendants ermoped unfair and
deceptive acts or practices, fraud, false pretense, misrepresentation, oinoemicea
suppression or omission of a material fact with intent that others rely upon such
concealment, suppression, or omission, in connection with the sate ladle of
Class VehiclesDefendants knowingly concealed, suppressed, and omitted material

facts regarding thd.atching DeviceDefect and associated safety hazard and

101



Case 2:21-cv-18755-BRM-LDW Document 1 Filed 10/15/21 Page 105 of 226 PagelD: 105

misrepresented the standard, quality, or grade of the Class Vehicles, which directly
caused harm t®laintiffs and the members of the Florida SOlass.

292. Defendants actively suppressed the fact that the Latching Device
Class Vehicles is defective and presents a safety dhaEarther, Defendants
employed unfair and deceptive trade practices by denying repairs or replacement of
the Latching DeviceDefect within a reasonable time in violation of FDUTPA.
Defendants also breached warranties as alleged below in violation of FDUTPA.

293. As alleged above, Defendanksew or should have knowmf the
Latching DeviceDefect contained in the Class Vehicles since at BGH. Prior to
installing the defectiveLatching Devics in theseating assemblies the Class
Vehicles, Defendants engagedprreproduction testing and failure mode analysis.
Defendants also knew about thatching DeviceDefect after releasing TSB
describing the issue to their exclusive network of dealersbipfendants should
have known about theatching DeviceDefect after monitoring numerous consumer
complaints sent tlIHTSA and online Defendants, nevertheless, failed to disclose
and actively concealed the dangers and risks posed by the Class Vehislestend
assembliesvith theLatching DeviceDefect installed in them.

294. By failing to disclose and by actively concealing the Latching Device
Defect in the Class Vehicles, by marketing them as safe, reliable, and obiklgi, q

and by presenting themselves as a reputable manufacturer or distributor for a
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reputable manufactutbat values safety, Defendants engaged faiuar deceptive
business practices in violation of the FDUTHZ2efendants deliberately withheld
the information about the propensity of the Latching Defdegect tocause rear
seats to slam forward during deceleratsrnwell as the corresponding dgfleazard
to vehicle occupants.

295. Defendants’ unfair and deceptive trade practices were likely intended
to deceive a reasonable consuniaintiffs and the members of the Florida Sub
Class had no reasonable way tokrthat the Class Vehicles contained tia¢ching
DeviceDefect, which were defective mhesignand posed a serious and significant
health and safety riskbefendants possessed superior knowledge as to the quality
and characteristicef the Class Vehicles, including theatching DeviceDefect
within their seating assemblies and the corresponding safety risks, and any
reasonable consumer would have relied on Defendants’ misrepresentations and
omissions, a®laintiffs and the members of the Florida SOlass did.

296. Defendants intentionally and knowingly misrepresented and concealed,
suppressed and/or omitted facts regardind gtehing DeviceDefect with the intent
to mislead Plaintiffs and members of the Florida-8ldss. Defendants knew, or
should have known, that thatching Devicevas defective in its design and that the
manufacturer's warranties were manipulated in such a manner so that Defendants

could avoid for the costs of repair and/or replacement. Defendants also knew, or
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should have known, that theatching DeviceDefect in the Class Vehiclesuld

cause the seats to slam forwaating deceleration. Further, Defendants knew, or
should have known, that such failure would place vehicle operators and passengers
at risk for serious injury.

297. Defendants knew @hould have known th#teir conduct violated the
FDUTPA.

298. Defendants made material statements and/or omissions about the safety
and reliability of the Class Vehicles and/or theching DeviceDefect installed in
them that were either false or misleadingefendants’ misrepresentations,
omissions, statements, and commentary have included selling and marketing Class
Vehicles as safe and reliable, despite their knowledge of the Latching Defexx
and its corresponding safety hazard.

299. To protect their prafs, avoid remediation costs amdiblic relation
problems, and increase their profits by having consumers pay to réme¢dyching
DeviceDefect, Defendants concealed the defective nature and safety risk posed by
the Class Vehicles and the seating assiesivith the Latching DeviceDefect
installed in themDefendants allowed unsuspecting new and aaeg@urchasers and
lessees to continue to buy or lease the Class Vehicles and continue to drive them,

despite the safety risk they pose.
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300. Defendants owe®laintiffs and the members of the Florida SOlass
a duty to disclose the true safety and reliability of the Class Vehicles and the
existence of théatching DeviceDefect because Defendants:

(@) Possessed exclusive knowledge of ltla¢ching DeviceDefect
and ts associated safety hazard,;

(b) Intentionally concealed the foregoing frotaintiffs and the
members of the Florida SuBlass; and/or

(c) Made incomplete representations about the safety and reliability
of the foregoing generally, while purposefully withholding
material facts fronPlaintiffs and the members of the Florida
SubClass that contradicted these representations.

301. Because Defendants fraudulently concealed lthéching Device
Defect in theseating assemblied Class Vehicles, and now that the Defect hesenb
disclosed, the value of the Class Vehicles has greatly diminished, and they are now
worth significantly less than they otherwise would Berther, Plaintiffs and the
members of the Florida Su®lass were deprived of the benefit of the bargain they
reached at the time of purchase or lease.

302. Defendants’ failure to disclose and active concealment dfdtahing
Device Defect in the Class Vehiclese material toPlaintiffs and the members of

the Florida SukClass.A vehicle made by an honest and reputadaufacturer of
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safe vehicles is worth moréhan an otherwise comparable vehicle made by a
dishonest and disreputable manufacturer of unsafe vehicles that conceals defects
rather than promptly reports on and remedies them.

303. Plaintiffs and the members of eh Florida SukClass suffered
ascertainable losses caused by Defendants’ misrepresentations and their failure to
disclose material informatiortdad Plaintiffs and the members of the Florida Sub
Class been aware of thatching DeviceDefect that existed in the Class Vehicles
and Defendants’ complete disregard for the safety of its consuRlanstiffs and
the members of the Florida Sitass either would have not paid as much for their
vehicles or would not have purchased or leased them aPlalhtiffs and the
members of the Florida St®lass did not receive the benefit of their bargain as a
result of Defendants’ misconduct.

304. Plaintiffsand the members of the Florida SQlass risk loss of use of
their vehicles as a result of Defendants’ act and omissions in violation of FDUTPA,
and these violations present a continuing risklaintiffs, the Florida SukClass,
and the public in generaDefendants’ unlawful act and practices complained of
above affect the public interest.

305. As a direct and proximate result of Defendants’ violations of the
FDUTPA, Plaintiffsand the members of the Florida SOlass have suffered injury

in-fact and/or actual damage.
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306. Plaintiffs and the members of the Florida SQlass are entitled to
recover their actualamages, unddfLA. STAT. § 501.211(2), and attorneys’ fees
underFLA. STAT. §501.2105(1).

307. Plaintiffsand the members of the Florida SQlass also seek an order
enjoining Defendants’ unfair, unlawful, and deceptive practices, declaratoafy r
attorngss’ fees, and any other just and proper relief available under the FDUTPA.

COUNT I
BREACH OF EXPRESS WARRANTY
FLA. STAT. 88 672.31, 680.21, AND 680431
(ON BEHALF OF THE FL ORIDA SUB-CLASS)

308. Plaintiffs Gina Aprile and Theresa Gillespie (for purposdhisfcount,
“Plaintiffs”) bring this claim on behalf of themselves and the Florida-Slalss
against Defendants on behalf of purchasers and lessees of the Class Vehicles.

309. Plaintiffs reallege and incorporate by reference all preceding
allegations as thoudilly set forth herein.

310. Defendants are and were at all relevant times “merchantis’regpect
of motor vehicles under FLA. STAT. 88 672.104(1) and 680.1031(3)(k), and
“sellers” of motor vehicles under § 672.103(1)(d).

311. With respect to leases, Defendants are and were at all relevant times
“lessors” of motor vehicles under FLA. STAT. § 680.1031(1)(p).

312. The Class Vehicles are and were at all relevant times “goods” within

the meaning of FLA. STAT. 88 672.105(1) and 680.1031(1)(h).
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313. Defendants provided Plaintiflend members of the Floriddub-Class
with one or more express warranties in connection with the asecbr lease of
Class Vehicles. For illustrative purposes, Defendants currently provide: (1) bumper
to-bumper coverage for six years or 72,000 miles, whichever came first; or (2) four
years, or 50,000 miles, whichever comes fiosta bumpeto-bumper basidJnder
the warranties provided to Plaintiffs and the Florida-Sldss, Defendantgomised
to repair or replace covered defective components, at no cost to owners and lessees
of the Class Vehicles. As alleged herein, Defendants breached these warranties.

314. Defendants represented in the maintenance schedules and warranty
guides for the Class Vehicles that there would be no need to inspect, repair, replace
or service thé.atching Deviceprior to 280,000miles. Such representations formed
the basis of the bargain in Plaintiffs and members of the FloridaC&#ds’'s
decisions to purchase or lease the Class Vehicles.

315. Defendants also marketed the Class Velias high quality, reliable,
and safe vehicles, and that Defendants would stand behind the quality of their
products and promptly repair any defects. These statements helped conceal the
existence of tha.atching DeviceDefect and its corresponding safety risk from
Plaintiffs and members of the Florida SGlass.

316. Plaintiffs and members of the Florida SGlass have had sufficient

direct dealings with Defendants or their agents, their authorized dealerships, to
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establish privity of contract between Defendants, on the one hand, and Plaintiffs and
members of the Florida Su@®lass, on the other hand. Nonetheless, privity is not
required here because Plaintiffs and each of the other members of the Classes are
intended thireparty beneficiaries of contracts between Defendamiistheir dealers.

The dealers were not intended to be the ultimate users of the Class Vehiclegsand ha
no rights under the warranty agreements provided with the Class Vehicles; the
warranty agreements were designed for and intended to benefit purchasers and
lessees of the Class Vehicles only.

317. Defendants’ warranties formed a basis of the bargain that was reached
when Plaintiffs and members of the Florida &llass purchased or leased their
Class Vehicles. Given that the nature oflth&chingDeviceDefect is by design, the
warranties are substantively unconscionable because Defendants knew that the
Latching Devicewas defective and manipulated the warranties in such a manner to
avoid paying the costs to repair and/or replacd.#tehing Devece

318. Plaintiffs and members of the Florida SGOlass were induced to
purchase or lease the Class Vehicles under false and/or fraudulent pretenses. Despite
the existence of the warranties, Defendants failed to adequately inform Plandiffs a
members of thé&lorida SubClass that the Class Vehicles containedLliaghing
DeviceDefect and failed to provide a suitable repair or replacement aftiching

Devicefree of charge within a reasonable time.
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319. On information and belief, Defendants have not suitabpaired or
replaced the defectiveatching Devicdree of charge for Plaintiffs and members of
the Florida SuiClass despite the existence of the Defect in the Class Vehicles at the
time of sale or lease.

320. The warranties accompanying Class Vehicles wereepharally and
substantively unconscionable because of the disparity in bargaining power of the
parties, the purchasers’ lack of knowledge that Class Vehicles were defdwtive, t
inability of Class Vehicle purchasers to bargain with Defendants to increase
coverage of the warranties, their lack of knowledge, their lack of meaningful
alternatives, disparity in sophistication of the parties, unfair terms in the warranty
(including, but not limited to, exclusion of design defects that unfairly favored
Defendantsparticularly where there were Class Vehicle defects known only to
Defendants and the warranty unfairly shifted repair costs to consumers when the
Defect manifests in the Class Vehicldaring their reasonably expected life),
absence of effective warrantpmpetition, and the fact that Class Vehicles fail with
substantially fewer miles of operation than competitive vehicles from other
manufacturers or models much like the Class Vehicles withouiiching Device
Defect.

321. The time limits contained in Defdants’ warranty periods were also

unconscionable and inadequate to protect Plaintiffs and members of the Florida Sub

110



Case 2:21-cv-18755-BRM-LDW Document 1 Filed 10/15/21 Page 114 of 226 PagelD: 114

Class. Among other things, Plaintiffs and members of the Florid&Ct#ds did not
determine these time limitations, the terms of whiclreasonably favored
Defendants. A gross disparity in bargaining power existed between Defendants and
members of the Classes, and Defendants knew or should have known that the Class
Vehicles were defective at the time of sale or lease and thaatbking Device

Defect posed a safety risk.

322. Defendants were provided notice of thatching DeviceDefect by
numerous consumer complaints made to their authorized dealers nationwide,
complaints to NHTSA and through their own testing. Affording Defendants a
reasonable opportunity to cure their breach of written warranties would be
unnecessary and futilhere because Defendants have known of, concealed the
Latching DeviceDefect, and have failed to provide a suitable repair or replacement
of the defectivd_atching Devicdree of charge within a reasonable time.

323. Defendants were provided notice by Plaintiffs of their breach of express
warranties by letter dateflugust 16, 2021SeeExhibit A. Despite this notice,
Defendants did not cure their breach of express warranties and failed to @ovide
suitable repair or replacement of the defedtiaehing Devie free of charge within

a reasonable time.
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324. Because of thé.atching DeviceDefect, the Class Vehicles are not
reliable and owners of these vehicles have lost confidence in the ability of Class
Vehicles to perform the function of safe reliable transportation

325. As a direct and proximate result of Defendants’ breach of express
warranties, Plaintiffs and members of the Florida-Sldss have been damaged in
an amount to be determined at trial.

326. In the alternative, should Defendants claim thatltaehing Device
Defect is covered under the warranties, the warranties now fail in its essential
purpose because the contractual remedy is insufficient to make Plaintiffs and
members of the Florida Su®lass whole because, on information and belief,
Defendants have failed and/or have refused to adequately provide the promised
remedies within a reasonable time.

327. Finally, because of Defendants’ breach of express warranty as set forth
herein, Plaintiffs and members of the Florida -&ilass assert, as additional and/or
alternatve remedies, the revocation of acceptance of the goods and the return to
Plaintiffs and members of the Florida SQlass of the purchase or lease price of all
Class Vehicles currently owned or leased, and for such other incidental and

consequential damagas allowed.
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COUNT Il
BREACH OF IMPLIED WA RRANTY
FLA. STAT. 88 672.34, 372.315, AND 680031
(ON BEHALF OF THE FLORIDA SUB-CLASS)

328. Plaintiffs Gina Aprile and Theresa Gillespie (for purposes of this count,
“Plaintiffs”) brings ths claim on behalf of themselves and the Florida-Slass
against Defendants.

329. Plaintiffs reallege and incorporate by reference all preceding
allegations as though fully set forth herein.

330. Plaintiffs and members of the Florida SGasspurchased or leased
the Class Vehicles, manufactured Dgfendants, from Defendarty and through
theirauthorized agents for retail sales, or were otherwise expected to be the eventual
purchasers of the Class Vehicles when bought from a third gersdl relevant
times, Defendants were the manufacturer, distributor, warrantor, and/or seller of
Class VehicledDefendants knew or had reason to know of the specific use for which
the Class Vehicles were purchased or leased.

331. Defendants are and were at all relevant titmesrchants with respect
to motor vehicles undéiLA. STAT. 88672.104() and 680.1031(3)(kand“sellers
of motor vehicles under &72.1031)(d).

332. With respect to leases, Defendants are and were at all relevant times

“lessors of motor vehicles unddfLA. STAT. § 680.10311)(p).
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333. The Class Vehicles are and were at all relevant tirgesds within
the meaning oFLA. STAT. 8§8§672.105(1) and 680.1031(1)(h)

334. Defendants impliedly warranted that the Class Vehicles were in
merchantable condition and fit for ondiry purpose for which vehicles are used
pursuant td-LA. STAT. § 672.314

335. The Class Vehicles, when sold or leased and at all times thereafter, were
not in merchantable condition and were and are not fit for the ordinary purpose of
providing safe and relide transportatiorpursuant td~LA. STAT. 8§ 672.35. The
Class Vehicles contain an inherent defettie Latching DeviceDefect—(at the
time of sale or lease and thereafter) and present an undisclosed safety risk to drivers
and occupantd hus, Defendants bached the implied warranty of merchantability.

336. Through their maintenance schedules, Defendants further represented
that the defectiveLatching Devicewould not need periodic inspection, repair, or
replacement befor80,000 miles and/or fraudulently concealed the need for
periodic inspection, repair, or replacement of lthgching Devicebefore280,000
miles by omitting thé.atching Devicdrom the maintenance schedulBPgfendants
cannot disclaim their implied warranty as they knowingly sold or leagedeative
product.

337. Plaintiffs and members of the Florida Saasshave had sufficient

direct dealings with Defendants or their agents, their authorized dealerships, to
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establish privity of contract betweenf@edants, on the one hand, @dintiffsand
members of the Florida StBlass on the other handNonetheless, privity is not
required here becaugdaintiffs and each of the other members of @lassare
intended thireparty beneficiaries of contracts between Defendamiistheir dealers.

The deales were not intended to be the ultimate users of the Class Vehicles and have
no rights under th@mplied warranty of merchantabilityprovided with the Class
Vehicles

338. Defendants were provided notice of thatching DeviceDefect by
numerous consumer complaints made to their authorized dealers nationwide,
complaints to NHTSA, and through their own testiddfording Defendantsa
reasonable opportunity to cure their breach of implied warranties would be
unnecessary and futile here because Defendants have kf@nd concealed the
Latching DeviceDefect and, on information and belief, have refused to repair or
replacethe defectivd.atching Devicdree of charge within a reasonable time.

339. Defendand werefurther provided notice biylaintiffs of theirbreach of
implied warrantiedy letter dated August 16, 202%eeExhibit A. Despite this
notice, Defendastdid not curetheir breach of implied warranties and failed to
provide a suitable repair or replacementts defectiveLatching Devicefree of

charge within a reasonable time.
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340. As a direct and proximate result of Defendants’ breach of the implied
warranty of merchantabilityplaintiffs and members of the Florida S@lbass have
been damaged in an amount to be proven at trial.

341. Any attempt by Defendants to disclaim or limit the implied warranty of
merchantability visa-vis consumers is unconscionable and unenforceable here.
Specifically, any limitation on Defendants’ warranty is unenforceable because they
knowingly sold or leased a defective product without informing consumers about
the Defect. Any applicable time limits contained in Defendants’ warranty periods
were also unconscionable and inadequate to protect Plaintiffs and members of the
Florida SubClass. Among other things, Plaintiffs and members of the Florida Sub
Class did not determine these limitations, the terms of which unreasoaabtgd
Defendants. A gross disparity in bargaining power existed between Defendants and
members of the Florida Su®lass, and Defendants knew or shdudde known that
the Class Vehicles were defective at the time of sale or lease and thatdieg
DeviceDefect posed a safety risk.

342. Plaintiffs and members of the Florida S@asshave been excused
from performance of any warranty obligations as alted Defendants’ conduct
described herein.

343. Any applicable statute of limitations for the implied warranty claim has

been tolled by the discovery rule and/or fraudulent concealment.
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C. Kentucky Counts
COUNT |

VIOLATION OF KENTUCK Y CONSUMER PROTECTION ACT
KENTUCKY REV. STAT. 88 367.110, ET. SEQ.
(ON BEHALF OF THE KE NTUCKY SUB-CLASYS)

344. Plaintiff Talina Henderson (for purposes of this count, “Plaintiff”)
brings this claim on behalf of herself and the Kentucky -Slass against
Defendants on behalf of purchasers and lessees of the Class Vehicles.

345. Plaintiff re-alleges and incorporates by reference all preceding
allegations as though fully set forth herein.

346. Under the Kentucky Consumer Protection Act (“Kentucky CPA”)
Plaintiff, members of the Kentucky Sutlass, and Defendants are “person[s]’
within the meaning of Kentucky Rev. St&.367.110.

347. Defendants were and are engaged in “trade” or “commerce” within the
meaning oKentucky Rev. Stat§ 367.110.

348. The Kentucky CPA prohibits “[u]nfair, false, misleading, or deceptive
acts or practices in the conduct of any trade or commefemtucky Rev. Stat§
367.170.

349. Plaintiff and members of the Kentucky SGhkass “purchase[d] or
lease[d] goods or services primarily for personal, family or household purposes and

thereby suffded] an] ascertainable loss of money or propér§entucky Rev.

Stat. § 367.220.

117



Case 2:21-cv-18755-BRM-LDW Document 1 Filed 10/15/21 Page 121 of 226 PagelD: 121

350. In the course of Defendants’ business, Defendants violated the
Kentucky CPA by failing to disclose and actively concealing the dangers and risks
posed by the Class Vehicles and/or the defetiehing Devics installed in them,
as described above. Specifically, in marketing, offering for sale, and selling the Class
Vehicles with defectivéatching Devices installed in them, Defendants engaged in
one or more of the following unfair or deceptive acts or practices: represtraing
the Class Vehicles and/or the defective Latching Devices installed in them have
characteristics or benefits that they do not have; representing that they are of a
particular standard and quality when they are not; and/or advertising titietiey
intent no to sell them as advertised.

351. Defendants have known of thatching DeviceDefect in their Class
Vehicles and failed to disclose and actively concealed the dangers and risks posed
by the Class Vehicles and/or thatching Devics installed in them.

352. By failing to disclose and by actively concealing the Latching Device
Defect in the Class Vehicles, by marketing them as saiable, and of high quality,
and by presenting themselves as reputable manufacturers that value safety,
Defendants engaged in unfair and deceptive business practices in violation of the
Kentucky CPA. Defendants deliberately withheld the information alibat

propensity of the defectiMeatching Device and the associated safety risks.
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353. Defendants’ unfair or deceptive acts or practices, including these
concealments, omissions, and suppressions of material facts, had a tendency or
capacity to mislead, tended to create a false impression in consumers, were likely to
and did in fact deceiveeasonable consumers, including the members of the
Kentucky SubClass, about the true safety and reliability of Class Vehicles and/or
the defectivd_atching Devics installed in them, the quality of Defendants’ brands,
and the true value of the Class Véasc

354. Defendants intentionally and knowingly misrepresented and concealed,
suppressed and/or omitted facts regardind.#tehing DeviceDefect with the intent
to mislead Plaintiff and members of the Kentucky -8lidiss. Defendants knew, or
should have known, that thatching Devicevas defective in its design and that the
manufacturer’'s warranties were manipulated in such a manner so that Defendants
could avoid for the costs of repair and/or replacement. Defendants also knew, or
should have known, that theatching DeviceDefect in the Class Vehiclesuld
cause the seats to slam forwalding deceleration. Further, Defendants knew, or
should have known, that such failure would place vehicle operators and passengers
at risk for serious injury.

355. Defendants kew or should have known that their conduct violated the

Kentucky CPA.
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356. As alleged above, Defendants made material statements about the
safety and reliability of the Class Vehicles and/or the defetitehing Devics
installed in them that were either falsr misleading.

357. To protect their profits and to avoid remediation costs and a public
relations nightmare, Defendants concealed the dangers and risks posed by the Class
Vehicles and/or the defectiv@tching Devics installed in them and their associated
safety risk, and allowed unsuspecting new and used car purchasersinoieont
buy/lease the Class Vehicles, and allowed them to continue driving highly dangerous
vehicles.

358. Defendants owed members of the Kentucky -Sldss a duty to
disclose the true safety and reliability of the Class Vehicles and/draticbing
DeviceDefect because Defendants:

a. Possessed exclusive knowledge of the dangers and risks posed by
the foregoing;

b. Intentionally concealed the foregoing from the Class; and/or

C. Made incomplete representations about the safety and reliability of
the foregoing generally, while purposefully withholding material
facts from the Class that contradicted these representations.

359. Because Defendants fraudulently concealed lthéching Device

Defect in Class Vahles, and disclosure of thetching DeviceDefect would cause
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a reasonable consumer to be deterred from purchasing the Class Vehicles, members
of the Kentucky Sut€Class overpaid for the Class Vehicles and the value of the Class
Vehicles has greatly diminished. In light of the stigma attached to Class Vehicles by
Defendants’ conduct, they are now worth significantly less than they otherwise
would be.

360. Defendants’ failure to disclose and active concealment of the dangers
and risks posed by tHeatching Devie Defect in Class Vehicles were material to
members of the Kentucky Sitlass. A vehicle made by a reputable manufacturer
of safe vehicles is worth more than an otherwise comparable vehicle made by a
disreputable manufacturer of unsafe vehicles that conceals defects rather than
promptly remedies them.

361. Members of the Kentucky Stlass suffered ascertainable loss caused
by Defendants’ misrepresentations and their failure to disclose material infarmatio
Had they been aware of theatching DeviceDefect thatexisted in the Class
Vehicles, and Defendants’ complete disregard for safety, the membersGiasise
either would have paid less for their vehicles or would not have purchased or leased
them at all. The members of the Kentucky &ilass had no way of lterning that
Defendants’ representations were false and misleading, or otherarae¢ethe

facts that Defendants had concealed or failed to disclose.
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362. Members of the Kentucky Sublass did not receive the benefit of their
bargain as a result of Defemmdg’ misconduct.

363. As a direct and proximate result of Defendants’ violations of the
Kentucky CPA, members of the Kentucky SOlass have suffered injuip-fact
and/or actual damage.

364. Pursuant to Kentucky Rev. Ste.367.220 members of the Kentucky
SubClass seek monetary relief against Defendants measured as the greater of (a)
actual damages in an amount to be determined at trial and (b) statutory slamage
the amount of $25 for each member of the Class. Because Defendants’ conduct was
committed willfully and knowingly, the members of the Kentucky -8lli&ss are
entitled to recover, for each member, up to three times actual damages, but no less
than two times actual damages.

365. Defendants were provided notice of the issues raised in this Count and
this Complaint, as detailed above. In addition, on August 16, 2021, a notice letter
was sent on behalf of members of the Kentucky-Slatss to Defendants pursuant
to KRS § 367.220SeeExhibit A. Because Defendants failed to remedy their
unlawful conduct within the requisite tinperiod, members of the Kentucky Sub

Class seek all damages and relief to which they are entitled.
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COUNT I
BREACH OF EXPRESS WARRANTY
KENTUCKY REV. STAT. 88 367.110E7. SEQ.
(ON BEHALF OF THE KE NTUCKY SUB-CLASYS)

366. Plaintiff Talina Henderson (for purposes of this count, “Plaintiff”)
brings this claim on behalf oherself and the Kentucky Suflass against
Defendants on behalf of purchasers and lessees of the Class Vehicles.

367. Plaintiff re-alleges and incorporates byfeeence all preceding
allegations as though fully set forth herein.

368. The Class Vehicles are and were at all relevant times “goods” within
the meaning of Kentucky Rev. Stat. 8§ 35505(1) and 355.2A403(h).

369. Volkswagen was at all relevant times a “sellend@merchant” with
respect to the Class Vehicles under Kentucky Rev. Stat. 88-368.and 355.2
104, and, with respect to leases, is and was at all relevant times a “lessor” of the
Class Vehicles under Kentucky Rev. Stat. § 3551P8.

370. Plaintiff and Class Members are “buyers” or “lessees” within the
meaning of Kentucky Rev. Stat. 8§ 358@3(1) and 355.2A403(n).

371. Defendants provided Plaintiff and Class Members express warranties
for the Class Vehicles under Kentucky Rev. Stat. 88 35532

372. Defendand provided Plaintiff and members of the Kentu&kypClass

with one or more express warranties in connection with thenpsecor lease of

Class Vehicles. For illustrative purposes, Defendants currently provide: (1) bumper
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to-bumper coverage for six years or 72,000 miles, whichever came first; or (2) four
years, or 50,000 miles, whichever comes first, on a butageumper basis. Under

the warranties provided to Plaintiff and the Kentucky -8ldss, Defendants
promised to repair or replace covered defectiveponentsat no cost to owners

and lessees of the Class Vehicles. As alleged herein, Defendants breached these
warranties.

373. Defendants represented in the maintenance schedules and warranty
guides for the Class Vehicles that there would be no needpecinsepair, replace
or service the.atching Deviceprior to 280,000miles. Such representations formed
the basis of the bargain in Plaintiff and members of the KentuckyCtags's
decisions to purchase or lease the Class Vehicles.

374. Defendants also maeked the Class Vehicles as high quality, reliable,
and safe vehicles, and that Defendants would stand behind the quality of their
products and promptly repair any defects. These statements helped conceal the
existence of thd.atching DeviceDefect and its corresponding safety risk from
Plaintiff and members of the Kentucky SGhass.

375. Plaintiff and members of the Kentucky SGhass have had sufficient
direct dealings with Defendants or their agents, their authorized dealerships, to
establish privity of contract between Defendants, on the one hand, and Plaintiff and

members of the Kentucky Silass, on the other hand. Nonetheless, privity is not
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required here because Plaintiff and each of the other members of the Classes are
intended thireparty beneficiariesf contracts between Defendaatsl their dealers.

The dealers were not intended to be the ultimate users of the Class Vehiclegsand ha
no rights under the warranty agreements provided with the Class Vehicles; the
warranty agreements were designed fod @ntended to benefit purchasers and
lessees of the Class Vehicles only.

376. Defendants’ warranties formed a basis of the bargain that was reached
when Plaintiff and members of the Kentucky Stiass purchased or leased their
Class Vehicles. Given that thetnee of the Latching Devidefect is by design, the
warranties are substantively unconscionable because Defendants knew that the
Latching Devicenas defective and manipulated the warranties in such a manner to
avoid paying the costs to repair and/or repltheLatching Device

377. Plaintiff and members of the Kentucky SGlass were induced to
purchase or lease the Class Vehicles under false and/or fraudulent pretenses. Despite
the existence of the warranties, Defendants failed to adequately inform Péadtiff
members of the Kentucky Sutiass that the Class Vehicles contained.thiehing
DeviceDefect and failed to provide a suitable repair or replacement aftiching
Devicefree of charge within a reasonable time.

378. On information and belief, Defendarttave not suitably repaired or

replaced the defectiveatching Devicdree of charge for Plaintiff and members of
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the Kentucky SulClass despite the existence of the Defect in the Class Vehicles at
the time of sale or lease.

379. The warranties accompanying €taVehicles were procedurally and
substantively unconscionable because of the disparity in bargaining power of the
parties, the purchasers’ lack of knowledge that Class Vehicles were defdwtive, t
inability of Class Vehicle purchasers to bargain with Ddénts to increase
coverage of the warranties, their lack of knowledge, their lack of meaningful
alternatives, disparity in sophistication of the parties, unfair terms in the warranty
(including, but not limited to, exclusion of design defects that ugfé&vored
Defendants particularly where there were Class Vehicle defects known only to
Defendants and the warranty unfairly shifted repair costs to consumers when the
Defect manifests in the Class Vehicldaring their reasonably expected life),
absence oéffective warranty competition, and the fact that Class Vehicles fail with
substantially fewer miles of operation than competitive vehicles from other
manufacturers or models much like the Class Vehicles witholiaticding Device
Defect.

380. The time limis contained in Defendants’ warranty periods were also
unconscionable and inadequate to protect Plaintiff and members of the Kentucky
SubClass. Among other things, Plaintiff and members of the KentuckyCiags

did not determine these time limitations, the terms of which unreasonably favored
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Defendants. A gross disparity in bargaining power existed between Defendants and
members of the Classes, and Defendants knew or should have known that the Class
Vehicles were defective at the time of sale or leasktlhat theLatching Device

Defect posed a safety risk.

381. Defendants were provided notice of thatching DeviceDefect by
numerous consumer complaints made to their authorized dealers nationwide,
complaints to NHTSA and through their own testing. AffordDgfendants a
reasonable opportunity to cure their breach of written warranties would be
unnecessary and futile here because Defendants have known of, concealed the
Latching DeviceDefect, and have failed to provide a suitable repair or replacement
of the cefectiveLatching Devicdree of charge within a reasonable time.

382. Defendants were provided notice by Plaintiff of their breach of express
warranties by letter dateflugust 16, 2021SeeExhibit A. Despite this notice,
Defendants did not cure their breamhexpress warranties and failed to provide a
suitable repair or replacement of the defedtisehing Devicdree of charge within
a reasonable time.

383. Because of thé.atching DeviceDefect, the Class Vehicles are not
reliable and owners of these vehicles/é lost confidence in the ability of Class

Vehicles to perform the function of safe reliable transportation.
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384. As a direct and proximate result of Defendants’ breach of express
warranties, Plaintiff and members of the Kentucky-8ldss have been damaged in
an amount to be determined at trial.

385. In the alternative, should Defendants claim thatlthiehing Device
Defect is covered under the warranties, the warranties now fail in its essential
purpose because the contractual remedy is insufficient to makeifPlamd
members of the Kentucky Sutlass whole because, on information and belief,
Defendants have failed and/or have refused to adequately provide the promised
remedies within a reasonable time.

386. Finally, because of Defendants’ breach of express wigrearset forth
herein, Plaintiff and members of the Kentucky ®ilbss assert, as additional and/or
alternative remedies, the revocation of acceptance of the goods and theaetur
Plaintiff and members of the Kentucky SGhass of the purchase or lease@rof
all Class Vehicles currently owned or leased, and for such other incidental and
consequential damages as allowed.

COUNT 1l
BREACH OF IMPLIED WARRANTY OF MERCHANTAB ILITY
KENTUCKY REV. STAT. 88 355.2ET. SEQ.
(ON BEHALF OF THE KE NTUCKY SUB-CLASS)
387. Plaintiff Talina Henderson (for purposes of this count, “Plaintiff”)

brings this claim on behalf of herself and the Kentucky -Slass against

Defendants on behalf of purchasers and lessees of the Class Vehicles.
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388. Plaintiff re-alleges and incorporates byfeeence all preceding
allegations as though fully set forth herein.

389. The Class Vehicles are and were at all relevant times “goods” within
the meaning of Kentucky Rev. Stat. 8§ 35505(1) and 355.2A403(h).

390. Volkswagen was at all relevant times a “sellenddmerchant” with
respect to the Class Vehicles under Kentucky Rev. Stat. 88-363.2nd 3552
104, and, with respect to leases, is and was at all relevant times a “lessor” of the
Class Vehicles under Kentucky Rev. Stat. § 3551PA.

391. Plaintiff and Clas Members are “buyers” or “lessees” within the
meaning of Kentucky Rev. Stat. 8§ 358@3(1) and 355.2A4.03(n).

392. A warranty that the Class Vehicles were in merchantable condition and
fit for the ordinary purpose for which vehicles are used is impliedwyplasuant
to A Kentucky Rev. Stat. 8§ 355214

393. Plaintiff andthe Kentucky SuiClassbought or leased Class Vehicles
manufactured, marketed to them, warranted, and intended to be purchased ®y buyer
or lessees such as them, by Volkswagen, and are in privity with Volkswagen through
their purchases.

394. Plaintiff and the Kentucky Swulflass havehad sufficient direct
dealings with either Volkswagen or its agents (dealerships) to establish privity of

contract between Plaintiff, the Kentucky SGlass,and Volkswagen. Further, the
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written, express warranties issued by Volkswagen with buyers/lesktes Class
Vehicles as its intended beneficiaries create a direct contractual relationshipibetwee
Volkswagen and Plaintiff anithe Kentucky Sw€lass

395. Further, Plaintiff and Class Members are intended tipedty
beneficiaries of contracts between Volkswagen and its dealers; specifically, they are
the intended beneficiaries of Volkswagen’s express and implied warranties. The
dealers were not intended to be the ultimate buyers or lessees of the Class Vehicles
and have no rights under the warranties mledi with the Class Vehicles; the
warranties were designed for and intended to benefit the ultimate buyers ansl lessee
only. Moreover, privity is not required where a manufacturer makes representations
directly to intended buyers and lessees, as Volkswdigemere.

396. When it sold or leased its Class Vehicles, Volkswagen extended an
implied and express warranty to Class Members that the subject vehicles were
merchantable and fit for the ordinary purpose for which they were sold or leased,
pursuant to KentuckRRev. Stat. 88 355-214 and 355.2412.

397. The Class Vehicles and/or thatching DeviceDefect when sold and
at all times thereatfter, were not merchantable and are not fit for the ordinpog@ur
for which cars are used. Specifically, they are inheremtlgaive and dangerous in
that the Latching Device: (a) fails to properly secure-seats during deceleration

and/or in an accident or collision; and (b) does not secure occupants upon failure.
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398. Any attempt by Volkswagen to disclaim the implied warraoty
merchantability is unenforceable and unconscionable because it does not meet the
requirements of Kentucky Rev. Stat. § 35815(2).

399. Defendants were further provided notice by Plaintiffs of their breach of
implied warranties by letter dateugust 16, P21. See Exhibit A. Further,
Defendants were provided notice of these issues by their knowledge of the issues,
by customer complaints, by numerous online complaints, by internal investigations
for prior recalls, and by numerous communications sent byotigumers.

400. As adirect and proximate result of Defendants’ breach of the warranties
of merchantability, Plaintiff and the Kentucky Consumer -8ldss have been
damaged in an amount to be proven at trial.

D. Massachusetts Counts

COUNT I
VIOLATION OF THE MASS. CONSUMER PROTECTION ACT
MASS. GEN. LAWS CH. 93A,8 1,ET SEQ
(ON BEHALF THE MASSACHUSETTS SUB-CLASS)
401. Plaintiffs Diana Ferrara and Lauren Daly (for purposes of this count,
“Plaintiffs”) bring this claim on behalf of themselves and MassachusettSub
Class against Defendants on behalf of purchasers and lessees of the Class Vehicles.

402. Plaintiffs reallege and incorporate by reference all preceding

allegations as though fully set forth herein.
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403. Plaintiffs, members of thélassachusettSubClass and Defendants
are “persons within the meaning ofMAss. GEN. LAws ch. 93A, 81(a)who
purchased and/or leased Class Vehicles for personal, family or household use.

404. Defendants were and are engagettiade or commercéewithin the
meaning oMAss. GEN. LAws ch. 93A,8 1(b).

405. The Massachusetts Consumer Protection Adagsahusetts CPA
prohibits “unfair or deceptive act or practices in the conduct of any trade or
commerce.M AsS. GEN. LAws ch. 93A, 8 2.

406. In the course of Defendants’ business, Defendants wubléte
Massachusetts CPA by failing to disclose and actively concealing the dangers and
risks posed by the Class Vehicles andiierdefectivd_atching Devicsinstalled in
them, as described abov@pecifically, in marketingoffering for sale, and selling
the Class Vehicles with defectitatching Devics installed in them, Defendants
engaged in one or more of the following unfair or deceptive acts or practices
representing that the Class Vehicles antlierdefectiveLatching Devics installed
in them ha&e characteristics or benefits that they do not have; representing that they
are of a particular standard and quality when they are not; and/or advertising them

with the intent no to sell them as advertised.
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407. Defendants have known of thatching DeviceDefectin their Class
Vehicles and failed to disclose and actively concealed the dangers and risks posed
by the Class Vehicles and/or thatching Devics installed in them.

408. By failing to disclose and by actively concealing the Latching Device
Defectin the Class Vehicles, by marketing them as safe, reliable, and of high quality,
and by presenting themselves as reputable manufacturers that value safety,
Defendants engaged in unfair and deceptive business practices in violation of the
Massachusetts CPMefendants deliberately withheld the information about the
propensity othe defectivd_atching Device and the associated safety risks.

409. Defendants’ unfair or deceptive acts or practices, including these
concealments, omissions, and suppressions of matagtd, fhad a tendency or
capacity to mislead, tended to create a false impression in consumers, were likely to
and did in fact deceive reasonable consumers, includingnemabers of the
Massachusetts St®lass about the true safety and reliability of Classhicles
and/orthe defectivd_atching Devics installed in them, the quality of Defendants’
brands, and the true value of the Class Vehicles.

410. Defendants intentionally and knowingly misrepresented and concealed,
suppressed and/or omitted facts regardned atching DeviceDefect with the intent
to mislead Plaintiffs and members of the MassachusettsCtids. Defendants

knew, or should have known, that thatching Devicewvas defective in its design
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and that the manufacturer’'s warranties were manipulated in such a manner so that
Defendants could avoid for the costs of repair and/or replacemdethdaats also

knew, or should have known, that th&tching DeviceDefect in the Class Vehicles
could cause the seats to slam forw@duwdng deceleration. Furthddefendants knew,

or should have known, that such failuneould place vehicle operators and
passengers at risk for serious injury.

411. Defendants knew or should have known that their conduct violated the
Massachusetts CRA

412. As alleged above, Defendants madetanal statements about the
safety and reliability of the Class Vehicles andhwe defectiveLatching Devics
installed in them that were either false or misleading.

413. To protect their profits and to avoid remediation costs and a public
relations nightmard)efendants concealed the dangers and risks posed by the Class
Vehicles and/othe defectivd.atching Devicsinstalled in them and theassociated
safety risk and allowed unsuspecting new and used car purchasers to continue to
buy/lease the Class Vehicles, and allowed them to continue driving highly dangerous
vehicles.

414. Defendants owed members of the MassachusettsC#dsa duty to
disclose the true safety and reliability of the Class Vehicles atit#oLatching

DeviceDefectbecause Defendants:
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(a) Possessed exclusive knowledge of the dangers and risks posed
by the foregoing;

(b) Intentionally concealed the foregoing from the Class; and/or

(c) Made incomplete representations about the safety and reliability
of the foregoing generally, while purposefully withiding
material facts from the Class that contradicted these
representations.

415. Because Defendants fraudulently concealed lthéching Device
Defectin Class Vehicles, and disclosure of ttaching DeviceDefectwould cause
a reasonable consumer to be deterred from purchasing the Class Vatechbgrs
of the Massachusetts Sallass overpaid for the Class Vehicles #melvalue of the
Class Vehicles has greatly diminished.light of the stigma attached to Class
Vehicles by Defendants’ conduct, they are now worth significantly less than they
otherwise would be.

416. Defendants’ failure to disclose and active concealment of the dangers
and risks posed by tHeatching DeviceDefectin Class Vehicles were material to
members of the Massachusetts &llass A vehicle made by a reputable
manufacturer of safe vehicles is worth more than an otherwise comparable vehicle
made by a disreputable manufacturer of unsafe vehicles that conceals defects rathe

than promptly remedies them.
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417. Members of the Massachusetts SLibsssuffered ascertainable loss
caused by Defendants’ misrepresentations and their failure to disclasgama
information.Had they been aware of thatching DeviceDefectthat existed in the
Class Vehicles, and Defendants’ complete disregard for safety, the memtiexs of
Class either would have paid less for their vehicles or would not have purchased or
leased them at alllThe members of the Massachusetts &llasshad no way of
discerning that Defendants’ representations were false and misleadingerarisgh
learning the facts that Defendants had concealed or failed to disclose.

418. Members of the Massachusetts Stiassdid not receive the benefit of
their bargain as a result of Defendants’ misconduct.

419. As a direct and proximate result of Defendants’ viotes of the
Massachusetts CPA, members of the Massachuset€l8sthave suffered injury
in-fact and/or actual damage.

420. Pursuant toMAss. GEN. LAws ch. 93A, 89, members of the
Massachusetts Stblassseek monetary relief against Defendants measurecas th
greater of (a) actual damages in an amount to be determined at trial and (b) statutory
damages in the amount of $25 for each member of the Glasause Defendants’
conduct was committed willfully and knowingly, the members of the Massachusetts
SubClassare entitled to recover, for each member, up to three times actual damages,

but no less than two times actual damages.

136



Case 2:21-cv-18755-BRM-LDW Document 1 Filed 10/15/21 Page 140 of 226 PagelD: 140

421. Defendants were provided notice of the issues raised in this Count and
this Complaint, as detailed abova.addition, on August 16, 20, a notice letter
was sent on behalf of members of the MassachusettClasbto Defendants
pursuant tdViAss. GEN. LAws ch. 93A, 89(3) SeeExhibit A. Because Defendants
failed to remedy their unlawful conduct within the requisite tpeeod, members
of the Massachusetts Sutlassseek all damages and relief to which they are
entitled.

COUNT I
BREACH OF EXPRESS WARRANTY
MASS. GEN. LAWS CH. 106, 88 2313, 2A103, AND 2A-210 ET SEQ
(ON BEHALF OF THE MA SSACHUSETTS SUBCLASS)

422. Plaintiffs Diana Ferrara andauren Daly (for purposes of this count,
“Plaintiffs”) brings this claim on behalf of themselves and the Massachusetts Sub
Class against Defendants on behalf of purchasers and lessees of the Class Vehicles.

423. Plaintiffs reallege and incorporate by reference all preceding
allegations as though fully set forth herein.

424. Defendants are and were at all relevant times “merchantis’regpect
to motor vehicles under MASS. GEN. LAWS ch. 106-§0(a), and “sellers” and
“lessors” of motor vehicles under §123(1)d) and § 2A103(1)(p).

425. 354. The Class members are and were at all relevant times “buyers”

with respect to the Class Vehicles under MASS. GEN. LAWS ch. 1e803¢@.)(a).
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426. 355. The Class Vehicles are and were at all relevant times “goods”
within the meaningf MASS. GEN. LAWS ch. 106 88205(1) and 2A103(1)(h).

427. Defendants provided Plaintiffs and members of the Massach8sibtts
Class with one or more express warranties in connection with the purchase or lease
of Class VehiclesFor illustrative purposes, Daidants currently provide: (1)
bumperto-bumper coverage for six years or 72,000 miles, whichever came first; or
(2) four years, or 50,000 miles, whichever comes first, on a butoflmper basis.

Under the warranties provided to Plaintiffs and the Massachusett€|8st)
Defendantgpromised to repair or replace covered defective components, at no cost
to owners and lessees of the Class Vehicles. As alleged herein, Defendants breached
these warranties.

428. Defendants represented in the maintenance schedntesvarranty
guides for the Class Vehicles that there would be no need to inspect, repair, replace
or service thé.atching Deviceprior to 280,000miles. Such representations formed
the basis of the bargain in Plaintiffs and members of the Massachuse@$aSsls
decisions to purchase or lease the Class Vehicles.

429. Defendants also marketed the Class Vehicles as high quality, reliable,
and safe veables, and that Defendants would stand behind the quality of their

products and promptly repair any defects. These statements helped conceal the
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existence of thd.atching DeviceDefect and its corresponding safety risk from
Plaintiffs and members of the MassachusettsGlalss.

430. Plaintiffs and members of the Massachusetts-Glas have had
sufficient direct dealings with Defendants or their agents, their authorized
dealerships, to establish privity of contract between Defendants, on the one hand,
and Plainffs and members of the Massachusetts-Gldss, on the other hand.
Nonetheless, privity is not required here because Plaintiffs and each athére
members of the Classes are intended thady beneficiaries of contracts between
Defendantand their @alers.The dealers were not intended to be the ultimate users
of the Class Vehicles and have no rights under the warranty agreements provided
with the Class Vehicles; the warranty agreements were designed for and intended to
benefit purchasers and lessees of the Class Vehicles only.

431. Defendants’ warranties formed a basis of the bargain that was reached
when Plaintiffs and members of the MassachusettsChads purchased or leased
their Class Vehicles. Given that the nature of lthé&ching DeviceDefect isby
design, the warranties are substantively unconscionable because Defendants knew
that the Latching Devicevas defective and manipulated the warranties in such a
manner to avoid paying the costs to repair and/or repladeathling Device

432. Plaintiffs and members of the MassachusettsGalss were induced

to purchase or lease the Class Vehicles under false and/or fraudulent pretenses.
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Despite the existence of the warranties, Defendants failed to adequately inform
Plaintiffs and members of ¢hMassachusetts Sutlass that the Class Vehicles
contained thd.atching DeviceDefect and failed to provide a suitable repair or
replacement of theatching Devicdree of charge within a reasonable time.

433. On information and belief, Defendants have notadly repaired or
replaced the defectiveatching Devicdree of charge for Plaintiffs and members of
the Massachusetts Stillass despite the existence of the Defect in the Class
Vehicles at the time of sale or lease.

434. The warranties accompanying Class \¢&d8 were procedurally and
substantively unconscionable because of the disparity in bargaining power of the
parties, the purchasers’ lack of knowledge that Class Vehicles were defdwative, t
inability of Class Vehicle purchasers to bargain with Defendé&mtencrease
coverage of the warranties, their lack of knowledge, their lack of meaningful
alternatives, disparity in sophistication of the parties, unfair terms in the warranty
(including, but not limited to, exclusion of design defects that unfairly &/or
Defendants particularly where there were Class Vehicle defects known only to
Defendants and the warranty unfairly shifted repair costs to consumers when the
Defect manifests in the Class Vehicldaring their reasonably expected life),
absence of effeiste warranty competition, and the fact that Class Vehicles fail with

substantially fewer miles of operation than competitive vehicles from other
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manufacturers or models much like the Class Vehicles withouliaticding Device
Defect.

435. The time limits contmed in Defendants’ warranty periods were also
unconscionable and inadequate to protect Plaintiffs and members of the
Massachusetts Sublass. Among other things, Plaintiffs and members of the
Massachusetts Sulass did not determine these time limitations, the terms of
which unreasonably favored Defendants. A gross disparity in bargaining power
existed between Defendants and members of the Classes, and Defendants knew or
should have known that the Class Vehicles were defective at the time of sageor lea
and that the Latching Devidgefect posed a safety risk.

436. Defendants were provided notice of thatching DeviceDefect by
numerous consumer complaints made to their authorized dealers nationwide,
complaints to NHTSA and through their own testing. Adfiog Defendants a
reasonable opportunity to cure their breach of written warranties would be
unnecessary and futile here because Defendants have known of, concealed the
Latching DeviceDefect, and have failed to provide a suitable repair or replacement
of the defectivdLatching Devicdree of charge within a reasonable time.

437. Defendants were provided notice by Plaintiffs of their breach of express
warranties by letter dateflugust 16, 2021SeeExhibit A. Despite this notice,

Defendants did not cure theirdach of express warranties and failed to provide a
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suitable repair or replacement of the defedtiaehing Devicdree of charge within
a reasonable time.

438. Because of thé.atching DeviceDefect, the Class Vehicles are not
reliable and owners of these veles have lost confidence in the ability of Class
Vehicles to perform the function of safe reliable transportation.

439. As a direct and proximate result of Defendants’ breach of express
warranties, Plaintiffs and members of the MassachusettsClsls have bee
damaged in an amount to be determined at trial.

440. In the alternative, should Defendants claim thatltaehing Device
Defect is covered under the warranties, the warranties now fail in its essential
purpose because the contractual remedy is insufficient to make Plaintiffs and
members of the Massachusetts &llass whole because, on information and belief,
Defendants have failed and/or have refused to adequately provide the promised
remedies within a reasonable time.

441. Finally, because of Defendants’ breaédlexpress warranty as set forth
herein, Plaintiffs and members of the Massachusett<Ctags assert, as additional
and/or alternative remedies, the revocation of acceptance of the goods and the return
to Plaintiffs and members of the Massachusetts@as of the purchase or lease
price of all Class Vehicles currently owned or leased, and for such other tatiden

and consequential damages as allowed.
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COUNT I
BREACH OF IMPLIED WA RRANTY
MASS. GEN.LAWS CH. 106 8§ 2314 AND2A-212
(ON BEHALF OF THE MA SSACHUSETTS SUB-CLASS)

442. Plaintiffs Diana Ferrara and Lauren Daly (for purposes of this count,
“Plaintiffs”) bring this claim on behalf of themselves and the Massachusetts Sub
Class against Defendants on behalf of purchasers and lessees of the Class Vehicles.

443. Plaintiffs reallege and incorporate by reference all preceding
allegations as though fully set forth herein.

444, Defendants are and were at all relevant tifrmesrchants with respect
to motor vehicles undemMAass. GEN. LAws ch. 106 §2104(1) and“sellers and
“lessors of motor vehicles unde§2-103(1)(d)and82A-103(1)(p)

445. The Class Vehicles are and were at all relevant tilgesds$ within
the meaning oMAss. GEN. LAws ch. 106 882105(1) and 2A103(1)(h)

446. Plaintiffs and members of the Massachusetts-Glass purchased or
leased the Class Vehicles from Defendants by and through Defendants’ authorized
agents for retail sales, or were otherwise expected to be the eventual purchasers of
the Class Vehicles when bought from a third paktyall relevant timesDefendants
were the manufacturers, distributors, warrantors and/or sellers of Clagdege

Defendants knew or had reason to know of the specific use for which the Class

Vehicles were purchased or leased.
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447. A warranty that the Class Vehicles andtbe cefective Latching
Devices installed in them were in merchantable condition and fit for the ordinary
purpose for which such goods are used is implied by law pursuduga GEN.

LAaws ch. 106 §82314 and 2A212

448. The Class Vehicles, when sold or leasedaradl times thereafter, were
not in merchantable condition and were and are not fit for the ordinary purpose of
providing safe and reliable transportatidime Class Vehicles contain an inherent
defect—the Latching DeviceDefect—(at the time of sale oease and thereatfter)
and present an undisclosed safety risk to drivers and occuphuats. Defendants
breached their implied warranty of merchantability.

449. Through their maintenance schedules, Defendants further represented
that the defectiveLatching Devce would not need periodic inspectiorgpair or
replacement befor80,000 miles and/or fraudulently concealed the need for
periodic inspection, repair or replacement of tla¢ching Devicebefore280,000
miles by omitting thé.atching Devicdrom the maintenance schedulBgfendants
cannot disclaim their implied warranty as they knowingly sold or leased a defective
product.

450. Plaintiffs and members of the Massachusetts -Gl#ss have had
sufficient direct dealings with Defendants or their agents, their authorized

dealerships, to establish privity of contract between Defendants, on the one hand,
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and Plaintiffsand members of the Massachusetts-Glass, on the other hand.
Nonetheless, privity is not required here becalsentiffs and each oflte other
members of th&lassare intended thirgharty beneficiaries of contracts between
Defendantsand their dealer§’he dealers were not intended to be the ultimate users
of the Class Vehicles and have no rights under the warranty agreements provided
with the Class Vehicles; the warranty agreements were designed for and intended to
benefit purchasers and lessees of the Class Vehicles only.

451. Defendants were provided notice of thatching DeviceDefect by
numerous consumer complaints made to their authorized dealers nationwide,
complaints to NHTSA and through their own testidgfording Defendants a
reasonable opportunity to cure their breach of implied warranties would be
unnecessary and futile here because Defendants have known of and concealed the
Latching DeviceDefectand, on information and belief, have refused to repair or
replacethe defectivd.atching Devicdree of charge within a reasonable time.

452. Defendants were further provided noticeMigintiffs of their breach of
implied warranties by letter datedugust 16, 2021SeeExhibit A. Despite this
notice, Defendants did not cure their breach of implied warranties and failed to
provide a suitable repair or replacement of the defective Latching DegEef

charge within a reasonable time.
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453. As a direct and proximate result of Defendants’ breach of the implied
warranty of merchantabilitglaintiffsand members of the Massachusetts-Gldss
have been damaged in an amount to be proven at trial.

454. Any attempt by Defendants to disclaim or limit the implied warranty of
merchantability visa-vis consumers is unconscionable and unenforceable here.
Specifically, any limitation on Defendants’ warranty is unenforceable because they
knowingly sold or leased a defective product without informing consumers about
the Defect. Any applicable time limits contained in Defendants’ warranty periods
were also unconscionable and inadequate to protect Plaintiffs and members of the
Massachusetts Stlass. Among other things, Plaintiffs and members of the
Massachusetts St@®lass did not determine these limitations, the terms of which
unreasonably favored Defendants. A gross disparity in bargaining power existed
between Defendants and members of the Massachuset@Gl&d) and Defendants
knew or should have known that the Class Vehicles were defective at the time of
sale or lease and that thatching DeviceDefect posed a safety risk.

455. Plaintiffs and members of the Massachusetts-Gldss have been
excused from performance of any warranty obligations as a result of Defendants’
conduct described herein.

456. The applicable statute of limitations for the implied warranty claim has

been tolled by the discovery rule and/or fraudulent concealment.
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E.  Michigan Counts
COUNT |

VIOLATIONS OF THE Ml CHIGAN CONSUMER PROTECTION ACT
(“MCPA™), MICH. COMP. LAWS 8§ 445.901ET SEQ.
(ON BEHALF THE MICHIGAN SUB -CLASS

457. Plaintiff Shane McDonald (for purposes of this count, “Plaintiff’)
brings this claim on behalf ofirhself and the Michigan SuBlass against
Defendants on behalf of purchasers and lessabe @lass Vehicles.

458. Plaintiff re-alleges and incorporates by reference all preceding
allegations as though fully set forth herein.

459. Plaintiff and members of the Michigan S@lass arépersons within
the meaning of the MCPAeeMicH. Comp. LAWS § 445.9021)(d).

460. Plaintiffand members of the Michigan Sassare permitted to bring
this action for injunctive relief and actual damages under the MGRAMICH.
CoMmP. LAWS §445.911.

461. Defendants arépersons engaged irftrade or commercewithin the
meaning of the MCPASeeMIcH. ComP. LAwWS §88445.902(1(d) and (g)

462. The MCPA prohibits [u]nfair, unconscionable, or deceptive methods,
acts, or practices in the conducttade or commerce .”. MICH. COMP. LAWS §
445.903(1). Defendants engaged in unfair, unconscionable, or deceptive methods,

acts or practices prohibited by the MCPA, including, inter &Jidepresenting that

goods or services have . . . characteristics . . . that they do nbdt Halepresenting
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that goods or services avka particular standard, quality, or grade if they are of

anothet; “[f]ailing to reveal a material fact, the omission of which tends to mislead

or deceive the consumer, and which fact could not reasonably be known by the
consumer; “[mJaking a repesentation of fact or statement of fact material to the
transaction such that a person reasonably believes the represented or suggested state
of affairs to be other than it actually j@nd*“[f]ailing to reveal facts that are material

to the transaction in light of representations of fact made in a positive nianner.
MicH. Comp. LAWS § 445.903(1).

463. Defendants violated the MCPA by employing unfair, unconscionable,
or deceptive acts or practices, and/or by engaging in fraud, misrepresentations,
concealment, uppression and/or omissions of material facts with the intent that
others rely upon such concealment, suppression and/or omissions, in connection
with the sale and/or lease of Class Vehicles.

464. Defendants knowingly concealed, suppressed and/or omitted ahateri
facts regarding theatching DeviceDefectand its corresponding safety risk, and
misrepresented the standard, quality or grade of the Class Vehicles, which directly
causedharm toPlaintiff and members ofthe Michigan SubClass.Plaintiff and
members othe Michigan SufClass could not reasonably have knoabout the
Latching DeviceDefect and its corresponding safety risk as the informationrwas

the superior and exclusive control of Defendants.
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465. Defendants intentionally and knowingly misrepresented and concealed,
suppressed and/or omitted factsaietyng the Latching Devidefect with the intent
to mislead Plaintiftndmembers of thdlichigan SubClass Defendants knew, or
should have known, that thatching Devicevas defectiveDefendarg also knew,
or should have known, that thatching DeviceDefect in the Class Vehiclesuld
cause the seats to slam forwalating deceleratiarFurther, Defendants knew, or
should have knowrthatsuch failurewould place vehicle operators and passesnge
at risk for serious injury.

466. Defendants owed a duty to disclose the Latching Ddvefect and its
corresponding safety risk tBlaintiff and members of the Michigan Su®lass
because they possessed superior and exclusive knowledge retfaeddejectand
the risks associated with theatching Device Rather than disclosthe Defect
Defendants engaged in unfair, unconscionable and deceptive trade practices in order
to sell additional Class Vehicles and wrongfully transfer the cost of repair or
replacenent of theLatching Devicedo Plaintiff andmembers of the Michigan Sub
Class

467. Defendants’ unfair, unconscionable and deceptive acts, affirmative
misrepresentations and/or material omissionangigg thelLatching DeviceDefect
were intended to mislead consumers and misldntiff and members of the

Michigan SubkClass
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468. At all relevant times, Defendants’ unfair, unconscionable and deceptive
acts, affirmative misrepresentations and/or omissions regarding the Latching Device
Defect and its corresponding safety risk were materiBlamtiff andmembers of
the Michigan SubClass When Plaintiffand members of thélichigan SubClass
purchased or leased their Class Vehicles, they reasonably relied on the reasonable
expectation that the Class Vehiclestching Devicas were free from latent defects
or alternatively, would be covered under Defendants’ expnessanties.Had
Defendants disclosed that thatching Devicemay failand/orcreatean unavoidable
safety risk, Plaintiff and members of theMichigan SubClasswould not have
purchased or leased the Class Vehicles, or would have paid less for their vehicles.

469. Defendants hac continuous duty td’laintiff and members of the
Michigan SubClass to refrain from unfair and deceptive practices under the MCPA
andto disclose the Latching Devideefect.Defendants’ unfair, unconscionable and
deceptive acts, affirmative misrepresentations and/or material omissi@angdingg
theLatching DeviceDefect and corresponding safety risk are substantially injurious
to consumers.As a result of Defendants knowing, intentional concealment,
suppression and/or omiea of the Latching DevicédDefect in violation of the
MCPA, Plaintiff and members of the Michigan S@ass have suffered harm and/or
continue to suffer harm bthe threat of sudden and unexpected failure of the

Latching Deviceand/or actual damages in the amount of the cost to replace the
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Latching Deviceand damages to be determined at tiéalvners and lessees of Class
Vehicles also suffered an ascertainable loss in the form of the diminished value of
their vehicles as a result of Defendants’ unfair, unconscionable and deceptive acts
and practices in the course of their business.

470. Defendants’ unfair, unconscionable and deceptive acts and practices
occurred in theonduct of trade or commerce.

471. Defendants have knowingly and willfully engaged in the unfair,
unconscionable and deceptive acts and practices alleged Remdier, Defendants
unconscionably marketed the Class Vehicles to uninformed consumers in order to
maximize profits by selling additional Class Vehicles containing tigisalosed
Defed and corresponding safety risk.

472. Defendants’ unfair, unconscionable and deceptive acts and practices
affect the public interest and present a continuing safety risRaatiff and
members of the Michigan Su®lass as well as the public.

473. As a direct and proximate result of Defendants’ violations ef th
MCPA, Plaintiff and members of the Michigan S@lass have suffered actual
damages and/or injury in fact.

474. As a resulof Defendants’ unlawful condud®laintiff and members of
the Michigan SufClass are entitled to actual damages, costs of litigation, attorneys’

fees, injunctive and other equitable relteéeMicH. Comp. LAwS § 445.911.
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COUNT I
BREACH OF EXPRESS WARRANTY
MICH. COMP. LAWS 88 440.2313, 440.2803, AND 440.2860
(ON BEHALF OF THE MI CHIGAN SUB-CLASS)

475. Plaintiff Shane McDonald (for purposes of this count, “Plaintiff”)
brings this claim on behalf of himself and the Michigan -8Bldss against
Defendants on behalf of purchasers and lessees of the Class Vehicles.

476. Plaintiff re-allege and incorporate by reference all preceding allegations
as though fully set forth herein.

477. Defendants are and were at all relevant times “merchantis’respect
to motor vehicles under MICH. COMP. LAWS 8440.2104(1), and “sellers” and
“lessors” of motor vehicles under § 440.2103(1)(c)and § 440.2803(1)(p).

478. The Class Vehicles are and were at all relevant times “goods” within
the meaning of MICH. COMP. LAWS 88§ 440.2105(1) and 440.2803(1)(h).

479. Defendants provided Plaintiff and members of the Michi§ab-Class
with one or more express warranties in connection with thenpsecor lease of
Class Vehicles. For illustrative purposes, Defendants currently provide: (1) bumper
to-bumper coverage for spears or 72,000 miles, whichever came first; or (2) four
years, or 50,000 miles, whichever comes first, on a butogeumper basis. Under

the warranties provided to Plaintiff and the Michigan -®ldiss, Defendants

promised to repair or replace covered defective components, at no cost to owners
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and lessees of the Class Vehicles. As alleged herein, Defendants breached these
warranties.

480. Defendants represented in the maintenance schedules and warranty
guides for the Class Vehicles that there would be no need to inspect, repair, replace
or service thd.atching Deviceprior to 280,000miles. Such representations formed
the basis of the bargain in Plaintiff and members of the MichiganChags’'s
decisions to purchase or lease the Class Vehicles.

481. Defendants also marketed the Class Vehicles as high quality, reliable,
and safe vehicles, and that Defendants would stand behind the quality of their
products and promptly repair any defects. These statements helped conceal the
existence of thd.atching Deice Defect and its corresponding safety risk from
Plaintiff and members of the Michigan Salass.

482. Plaintiff and members of the Michigan S@lass have had sufficient
direct dealings with Defendants or their agents, their authorized dealerships, to
estabish privity of contract between Defendants, on the one hand, and Plaintiff and
members of the Michigan Sullass, on the other hand. Nonetheless, privity is not
required here because Plaintiff and each of the other members of the Classes are
intended thireparty beneficiaries of contracts between Defendamistheir dealers.

The dealers were not intended to be the ultimate users of the Class Vehiclegand ha

no rights under the warranty agreements provided with the Class Vehicles; the
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warranty agreement&ere designed for and intended to benefit purchasers and
lessees of the Class Vehicles only.

483. Defendants’ warranties formed a basis of the bargain that was reached
when Plaintiff and members of the Michigan Solass purchased or leased their
Class Vehicle. Given that the nature of the Latching De\a#ect is by design, the
warranties are substantively unconscionable because Defendants knew that the
Latching Devicenas defective and manipulated the warranties in such a manner to
avoid paying the costs tepair and/or replace thetching Device

484. Plaintiff and members of the Michigan SOlass were induced to
purchase or lease the Class Vehicles under false and/or fraudulent pretenses. Despite
the existence of the warranties, Defendants failed to addguaiorm Plaintiff and
members of the Michigan SuBlass that the Class Vehicles contained.iiehing
DeviceDefect and failed to provide a suitable repair or replacement aftiching
Devicefree of charge within a reasonable time.

485. On information ad belief, Defendants have not suitably repaired or
replaced the defectiieatching Devicdree of charge for Plaintiff and members of
the Michigan SukClass despite the existence of the Defect in the Class Vehicles at
the time of sale or lease.

486. The warranes accompanying Class Vehicles were procedurally and

substantively unconscionable because of the disparity in bargaining power of the
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parties, the purchasers’ lack of knowledge that Class Vehicles were defdwtive, t
inability of Class Vehicle purchasers to bargain with Defendants to increase
coverage of the warranties, their lack of knowledge, their lack of meaningful
alternatives, disparity in sophistication of the parties, unfair terms in the warranty
(including, but not limited to, exclusion of design defects that unfairly favored
Defendants particularly where there were Class Vehicle defects known only to
Defendants and the warranty unfairly shifted repair costs to consumers when the
Defect manifests in the Class Vehicldaring their reasonably expedt life),
absence of effective warranty competition, and the fact that Class VehiclegHail w
substantially fewer miles of operation than competitive vehicles from other
manufacturers or models much like the Class Vehicles witholiching Device
Defect.

487. The time limits contained in Defendants’ warranty periods were also
unconscionable and inadequate to protect Plaintiff and members of the Michigan
SubClass. Among other things, Plaintiff and members of the MichigarCtags
did not determine thedane limitations, the terms of which unreasonably favored
Defendants. A gross disparity in bargaining power existed between Defendants and
members of the Classes, and Defendants knew or should have known that the Class
Vehicles were defective at the tinoé sale or lease and that the Latching Device

Defect posed a safety risk.
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488. Defendants were provided notice of thatching DeviceDefect by
numerous consumer complaints made to their authorized dealers nationwide,
complaints to NHTSA and through their owesting. Affording Defendants a
reasonable opportunity to cure their breach of written warranties would be
unnecessary and futile here because Defendants have known of, concealed the
Latching DeviceDefect, and have failed to provide a suitable repaieplacement
of the defectivd_atching Devicdree of charge within a reasonable time.

489. Defendants were provided notice by Plaintiff of their breach of express
warranties by letter dateflugust 16, 2021SeeExhibit A. Despite this notice,
Defendants did rtacure their breach of express warranties and failed to provide a
suitable repair or replacement of the defedtiaehing Devicdree of charge within
a reasonable time.

490. Because of thé.atching DeviceDefect, the Class Vehicles are not
reliable and ownersf these vehicles have lost confidence in the ability of Class
Vehicles to perform the function of safe reliable transportation.

491. As a direct and proximate result of Defendants’ breach of express
warranties, Plaintiff and members of the Michigan-8ldisshave been damaged in
an amount to be determined at trial.

492. In the alternative, should Defendants claim thatltaehing Device

Defect is covered under the warranties, the warranties now fail in its essential
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purpose because the contractual remedy is megrit to make Plaintiff and
members of the Michigan Su®lass whole because, on information and belief,
Defendants have failed and/or have refused to adequately provide the promised
remedies within a reasonable time.

493. Finally, because of Defendants’ breaxdlexpress warranty as set forth
herein, Plaintiff and members of the Michigan Stibss assert, as additional and/or
alternative remedies, the revocation of acceptance of the goods and theaetur
Plaintiff and members of the Michigan S@lass of the purchase or lease price of
all Class Vehicles currently owned or leased, and for such other incidental and
consequential damages as allowed.

COUNT II'l
BREACH OF IMPLIED WARRANTY OF MERCHANTAB ILITY
MICH. COMP. LAWS 88§ 440.2314 AND 440.286
(ON BEHALF OF THE MICHIGAN SUB -CLASS)

494. Plaintiff Shane McDonald (for purposes of this count, “Plaintiff”)
brings this claim on behalf of himself and the Michigan -8Bldss against
Defendants on behalf of purchasers and lessees of the Class Vehicles.

495. Plaintiff re-alleges ad incorporates by reference all preceding
allegations as though fully set forth herein.

496. Defendants are and were at all relevant titmesrchantswith respect

to motor vehicles undeMicH. Comp. LAws § 440.2104(1), andsellers and

“lessors of motor vehicles under § 440.2103(1)én)d 8§ 440.2803(1)(p).
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497. The Class Vehicles are and were at all relevant tilgesds within
the meaning oMicH. Comp. LAwsS 88440.2105(1) and 440.2803(1)(h).

498. Plaintiff and members of the Michigan S@ass purchaskor leased
the Class Vehicles from Defendants by and through Defendants’ authorized agents
for retail sales, or were otherwise expected to be the eventual purchaserdasshe C
Vehicles when bought from a third part all relevant times, Defendantseve the
manufacturers, distributors, warrantors and/or sellers of Class Veletendants
knew or had reason to know of the specific use for which the Class Vehicles were
purchased or leased.

499. A warranty that the Class Vehicles andtbe defectivelLatching
Devices installed in them were in merchantable condition and fit for the ordinary
purpose for which such goods are used is implied by law pursulhtciko Comp.

LAwWS 88440.2314 and 440.2862.

500. The Class Vehicles, when sold or leased and atadktthereafter, were
not in merchantable condition and were and are not fit for the ordinary purpose of
providing safe and reliable transportatidimme Class Vehicles contain an inherent
defect— the Latching DeviceDefect— (at the time of sale or leasadathereatfter)
and present an undisclosed safety risk to drivers and occuphnts. Defendants

breached their implied warranty of merchantability.
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501. Through their maintenance schedules, Defendants further represented
that the defective Latching Devioaould not need periodic inspectiorgpair or
replacement befor80,000 miles and/or fraudulently concealed the need for
periodic inspection, repair or replacement g Latching Devicebefore280,000
miles by omitting thé.atching Devicdrom the maintenance schedulPgfendants
cannot disclaim their implied warranty as they knowingly sold or leased a defective
product.

502. Plaintiff and members of the Michigan Sdllass have had sufficient
direct dealings with Defendants or their agents, their authorizeeérdels, to
establish privity of contract between Defendants, on the one han@)antlff and
members of the Michigan Sulass, on the other handonetheless, privity is not
required here becaugdaintiff and each of the other members of lassare
intended thireparty beneficiaries of contracts between Defendamdstheir dealers.

The dealers were not intended to be the ultimate users of the Class Vehiclegeand ha
no rights under the warranty agreements provided with the Class Vehicles; the
warranty agreements were designed for and intended to benefit purchasers and
lessees of the Class Vehicles only.

503. Defendants were provided notice of thatching DeviceDefect by
numerous consumer complaints made to their authorized dealers nationwide,

comphints to NHTSA and through their own testingffording Defendants a
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reasonable opportunity to cure their breach of implied warranties would be
unnecessary and futile here because Defendants have known of and concealed the
Latching DeviceDefectand, on ifiormation and belief, have refused to repair or
replacethe defectivd_atching Devicdree of charge within a reasonable time.

504. Defendants were further provided noticeRigintiff of their breach of
implied warranties by letter datesugust 16, 2021SeeExhibit A. Despite this
notice, Defendants did not cure their breach of implied warranties and failed to
provide a suitable repair or replacement of the defective Latching Diegeof
charge within a reasonable time.

505. As a direct and proximate result of Defendants’ breach of the implied
warranty of merchantabilityrlaintiff and members of the Michigan S@ass have
been damaged in an amount to be proven at trial.

506. Any attempt by Defendants to disclaim or limit the implied warranty of
merchantability visa-vis consumers is unconscionable and unenforceable here.
Specifically,any limitation onDefendants’ warranty is unenforceable because they
knowingly sold or leased a defective product without informing consumers about
the Defect Any applicabletime limits contained in Defendants’ warranty periods
were also unconscionable and inadequate to prBiacttiff and members of the
Michigan SubClass.Among other thingsPlaintiff and members of the Michigan

SubClass did not determine these limitations, the terms of which unreasonably
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favored DefendantsA gross disparity in bargaining power existed between
Defendants and members of the Michigan -8ldss, and Defendants knew or
should have known that the Class Vehicles were defective at the time of sale or leas
and that the Latching Devid2efectposed a safety risk.

507. Plaintiff and members of the Michigan S@ass have been excused
from performance of any warranty obligations as a result of Defendants’ conduct
described herein.

508. The applicable statute of limitations for the implied warranty claim has
been tolled by the discovery rule and/or fraudulent concealment

F.  New York Counts
COUNT |
VIOLATIONS OF NEW YORK GENERAL BUSINESS LAW , (“NYGBL")
N.Y. GEN. BUS. LAW §349
(ON BEHALF OF THE NEW YORK SUB-CLASS

509. Plaintiff Kasem Curovigfor purposes of this count, “Plaintiff”) brings
this claim on behalf of himself and theew York SubClass against Defendants on
behalf of purchasers and lessees of the Class Vehicles.

510. Plaintiff re-alleges and incorporates by refece all preceding
allegations as though fully set forth herein.

511. Plaintiff and members of the New York Sa@lbass purchased or leased

their Class Vehicles for personal or household use.
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512. Plaintiff and members of the New York S(bass are permitted to
bring this action for injunctive relief and actual damages undeN%¥®BL. See
N.Y. GEN. Bus. LAw § 349(h).

513. Defendants are engaged in the conduct“béisiness, trade or
commercé within the meaning othe NYGBL SeeN.Y. GEN. Bus. LAw § 349(a).

514. The NYGBL prohibits“deceptive acts or practices in the conduct of
any business, trade or commerce or in the furnishing of any sérSme\.Y. GEN.

Bus. LAw § 349(a).

515. Defendants violated thBlYGBL by engagingin deceptive acts or
practices directed to consumers in connection with the sale and/or lease of Class
Vehicles.

516. Defendants knowingly concealed, suppressed and/or omitted material
facts regarding theatching DeviceDefectand its corresponding safety risk, and
misrepresented the standard, quality or grade of the Class Vehicles, which directly
caused harm t®laintiff and members of the New York Sbass.Plaintiff and
members of the New York Su®lass could not reasonably have knaatout the
Latching Deice Defect and its corresponding safety risk as the informationrwas
the superior and exclusive control of Defendants.

517. Defendants intentionally and knowingly misrepresented and concealed,

suppressed and/or omitted factsaetyng the Latching Devideefect with the intent
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to misleadPlaintiff and members of the New York S@bass.Defendants knew, or
should have known, that tha@tching Devicevasdefective in its desigandthat the
manufacturer’'s warrantiegere manipulated in such a manner so thefieDdants

could avoid for the costs of repair and/or replacement. Defendants also knew, or
should have known, that theatching DeviceDefect in the Class Vehicleould

cause the seats to slam forwaating deceleration. Further, Defendants knew, or
shoud have known, that such failure would place vehicle operators and passengers
at risk for serious injury.

518. Defendants owed a duty to disclose the Latching Ddvefect and its
corresponding safety risk tBlaintiff and members of the New York Salbass
beause they possessed superior and exclusive knowledge regaelbgfectand
the risks associated with thetching Devicés failure. Rather than disclosthe
Defect Defendants engaged in deceptive acts or practices in order to sell additional
Class Vehicles and wrongfully transfer the cost of repair or replacement of the
Latching Devicdo Plaintiffand members of the New York Saass.

519. Defendants’ deceptive acts or practices, affirmative misrepresentations
and/or material omissions ragling theLatching DeviceDefect were intended to
mislead consumers, were misleading to reasonable consumers, andPiaisiefd

and members of the New York Sdass.

163



Case 2:21-cv-18755-BRM-LDW Document 1 Filed 10/15/21 Page 167 of 226 PagelD: 167

520. Atall relevant times, Defendants’ unfair, unconscionable and deceptive
acts, affirmative misrepresentations and/or omissions regarding the Latching Device
Defect and its corresponding safety risk were material to Plaintiff and members of
the New York SukClass. When Plaintiff and members of the New York-Sldss
purchased or leased their Class Vehiclesy reasonably relied on the reasonable
expectation that the Class Vehiclesitching Device were free from defects or
alternatively, would be covered under Defendants’ express warraried
Defendants disclosed that thatching Devicenay failandbr create an unavoidable
safety risk, Plaintiff and members of the New York &ilass would not have
purchased or leased the Class Vehicles, or would have paid less for their vehicles.

521. Defendants had a continuous dutyPtaintiff and members of the New
York SubClass to refrain from unfair and deceptive practices undeN¥@&BL
and to disclose the Latching Devibefect.Defendants’ deceptive acts or practices,
affirmative misrepresentations and/or material omissions regatdengatching
Device Defect and corresponding safety risk are substantially injurious to
consumers.As a result of Defendaritsknowing, intentional concealment,
suppression and/or omiea of the Latching DevicédDefect in violation of the
NYGBL, Plaintiff and members of the New York Su@®lass have suffered harm
and/or continue to suffer harm by the threat of sudden and unexpected faithee of

Latching Deviceand/or actual damages in the amount of the cost to replace the

164



Case 2:21-cv-18755-BRM-LDW Document 1 Filed 10/15/21 Page 168 of 226 PagelD: 168

Latching Deviceand damages to be determined at t@alners and lessees of Class
Vehicles also suffered an ascertainable loss in the form of the diminished value of
their vehicles as a result of Defendants’ deceptive acts or practittes course of

their business.

522. Defendants’ deceptive actor practices occurred in the conduct of
business, trade or commerce.

523. Defendants have knowingly and willfully engaged in the deceptive acts
or practices alleged hereifurther, Defendants unconscionably marketed the Class
Vehicles to uninformed consumensorder to maximize profits by selling additional
Class Vehicles containing the undisclosed defect and corresponding safety risk.

524. Defendants’ deceptive acts or practices affect the public interdst a
present a continuing safety riskRtaintiff and merbers of the New York Sulass
as well as the public.

525. As a direct and proximate result of Defendants’ violations of the
NYGBL, Plaintiff and members of the New York Sabass have suffered actual
damages and/or injury in fact.

526. As a result of Defendants’ unlawful conduetaintiff and members of
the New York SukClass are entitled to actual damages, treble damages, costs of
litigation, attorneys’ fees, injunctive and other equitable reeEN.Y. GEN. Bus.

LAwW § 349(h).
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COUNT I
BREACH OF EXPRESS WARRANTY
N.Y. U.C.C. LAW 88 2-313, 2A103, AND 2A210
(ON BEHALF OF THE NE W YORK SUB-CLASS)

527. Plaintiff Kasem Curovic (for purposes of this count, “Plaintiff”) brings
this claim on behalf of himself and the New York Stillass against Defendants on
behalf ofpurchasers and lessees of the Class Vehicles.

528. Plaintiff re-alleges and incorporates by reference all preceding
allegations as though fully set forth herein.

529. Defendants are and were at all relevant times “merchantis respect
to motor vehicles under N.YJ.C.C. LAW § 2104(1), and “sellers” and “lessors”
of motor vehicles under §203(1)(d) and 8 2A.03(1)(p).

530. The Class Vehicles are and were at all relevant times “goods” within
the meaning of N.Y. U.C.C. LAW 8§ 205(1) and 2A103(1)(h).

531. Defendants provided Plaintiff and members of the New ‘BatkClass
with one or more express warranties in connection with thenpsecor lease of
Class Vehicles. For illustrative purposes, Defendants currently provide: (1) bumper
to-bumper coverage for six years or 72,000 miles, whichever came first; or (2) four
years, or 50,000 miles, whichever comes first, on a butogenmper basis Under

the warranties provided to Plaintiff and the New York -®léass, Defendants

promised to repair or replace covered defective corapis at no cost to owners
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and lessees of the Class Vehicles. As alleged herein, Defendants breached these
warranties.

532. Defendants represented in the maintenance schedules and warranty
guides for the Class Vehicles that there would be no need to ingpsst, replace
or service thd.atching Deviceprior to 280,000miles. Such representations formed
the basis of the bargain in Plaintiff and members of the New YorkChags's
decisions to purchase or lease the Class Vehicles.

533. Defendants also marketedkt Class Vehicles as high quality, reliable,
and safe vehicles, and that Defendants would stand behind the quality of their
products and promptly repair any defects. These statements helped conceal the
existence of thd.atching DeviceDefect and its corresponding safety risk from
Plaintiff and members of the New York Salass.

534. Plaintiff and members of the New York S@hass have had sufficient
direct dealings with Defendants or their agents, their authorized dealerships, to
establish privity of contract between Defendants, on the one hand, and Plaintiff and
members of the New York SuDlass, on the other hand. Nonetheless, privity is not
required here because Plaintiff and each of the other members of the Classes are
intended thireparty beneficiaries of contracts between Defendamistheir dealers.
The dealers were not intended to be the ultimate users of the Class Vehiclegand ha

no rights under the warranty agreements provided with the Class Vehicles; the
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warranty agreements were designed for and intended to benefit purchasers and
lessees of the Class Vehicles only.

535. Defendants’ warranties formed a basis of the bargain that was reached
when Plaintiff and members of the New York Sblass purchased or leased their
Class Vehicles. Given that the natuféhe Latching Devic®efect is by design, the
warranties are substantively unconscionable because Defendants knew that the
Latching Devicenas defective and manipulated the warranties in such a manner to
avoid paying the costs to repair and/or replace_dtehing Device

536. Plaintiff and members of the New York S@lass were induced to
purchase or lease the Class Vehicles under false and/or fraudulent pretenses. Despite
the existence of the warranties, Defendants failed to adequately inform Plaiatiff a
members of the New York SuBlass that the Class Vehicles contained_thtehing
DeviceDefect and failed to provide a suitable repair or replacement aftiching
Devicefree of charge within a reasonable time.

537. On information and belief, Defendants have not suitably repaired or
replaced the defectiieatching Devicdree of charge for Plaintiff and members of
the New York SukClass despite the existence of the Defect in the Class Vehicles at
the time of sale or lease.

538. The warranties accompanying Class M&#s were procedurally and

substantively unconscionable because of the disparity in bargaining power of the
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parties, the purchasers’ lack of knowledge that Class Vehicles were defdwtive, t
inability of Class Vehicle purchasers to bargain with Defendémtencrease
coverage of the warranties, their lack of knowledge, their lack of meaningful
alternatives, disparity in sophistication of the parties, unfair terms in the warranty
(including, but not limited to, exclusion of design defects that unfairlyréa/o
Defendants particularly where there were Class Vehicle defects known only to
Defendants and the warranty unfairly shifted repair costs to consumers when the
Defect manifests in the Class Vehicldaring their reasonably expected life),
absence of efféive warranty competition, and the fact that Class Vehicles fail with
substantially fewer miles of operation than competitive vehicles from other
manufacturers or models much like the Class Vehicles withouiching Device
Defect.

539. The time limits cordined in Defendants’ warranty periods were also
unconscionable and inadequate to protect Plaintiff and members of the New York
SubClass. Among other things, Plaintiff and members of the New Y orkCiads
did not determine these time limitations, the terms of which unreasonably favored
Defendants. A gross disparity in bargaining power existed between Defendants and
members of the Classes, and Defendants knew or should have known that the Class
Vehicles were defective at the time of sale or lease andhéaatching Device

Defect posed a safety risk.
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540. Defendants were provided notice of thatching DeviceDefect by
numerous consumer complaints made to their authorized dealers nationwide,
complaints to NHTSA and through their own testing. Affording Dedetsl a
reasonable opportunity to cure their breach of written warranties would be
unnecessary and futile here because Defendants have known of, concealed the
Latching DeviceDefect, and have failed to provide a suitable repair or replacement
of the defectre Latching Devicdree of charge within a reasonable time.

541. Defendants were provided notice by Plaintiff of their breach of express
warranties by letter dateflugust 16, 2021SeeExhibit A. Despite this notice,
Defendants did not cure their breach of regs warranties and failed to provide a
suitable repair or replacement of the defedtiahing Devicdree of charge within
a reasonable time.

542. Because of thé.atching DeviceDefect, the Class Vehicles are not
reliable and owners of these vehicles haw tmnfidence in the ability of Class
Vehicles to perform the function of safe reliable transportation.

543. As a direct and proximate result of Defendants’ breach of express
warranties, Plaintiff and members of the New York -&lli@iss have been damaged
in an amount to be determined at trial.

544. In the alternative, should Defendants claim thatlthtching Device

Defect is covered under the warranties, the warranties now fail in its essential
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purpose because the contractual remedy is insufficient to make Plamdiff a
members of the New York Su®lass whole because, on information and belief,
Defendants have failed and/or have refused to adequately provide the promised
remedies within a reasonable time.

545. Finally, because of Defendants’ breach of express watreesset forth
herein, Plaintiff and members of the New York Siibss assert, as additional and/or
alternative remedies, the revocation of acceptance of the goods and theaetur
Plaintiff and members of the New York S@lass of the purchase or lease pote
all Class Vehicles currently owned or leased, and for such other incidental and
consequential damages as allowed.

COUNT II'l
BREACH OF IMPLIED WARRANTY OF MERC HANTABILITY
N.Y. U.C.C. 88 2314, 2A-103, AND 2A212
(ON BEHALF OF THE NEW YORK SUB -CLASS)

546. Plaintiff Kasem Curovic (for purposes of this count, “Plaintiff”) brings
this claim on behalf of himself and the New York Stilass against Defendants on
behalf of purchasers and lessees of the Class Vehicles.

547. Plaintiff re-alleges and incorporates by refece all preceding
allegations as though fully set forth herein.

548. Defendants are and were at all relevant tifmesrchants with respect

to motor vehicles unddd.Y. U.C.C.LAw § 2-104(1), and'sellers and“lessors of

motor vehicles under §203(1)(d) and 2A-103(1)(p)
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549. The Class Vehicles are and were at all relevant tirgesds within
the meaning oN.Y. U.C.C.LAw 88 2-105(1) and?A-103(1)(h)

550. Plaintiff and members of the New York Sa@lbass purchased or leased
the Class Vehicles from Defendants by and through Defendants’ authorized agents
for retail sales, or were otherwise expected to be the eventual purchaserdasshe C
Vehicles when bought from a third part all relevant times, Defendants were the
manufacturers, distributors, warrantorsi@nm sellers of Class Vehicledefendants
knew or had reason to know of the specific use for which the Class Vehicles were
purchased or leased.

551. A warranty that the Class Vehicles andtbe defectivelLatching
Devices installed in them were in merchantabtdition and fit for the ordinary
purpose for which such goods are used is implied by law pursuahttd).C.C.

LAw 882-314 and2A-212

552. The Class Vehicles, when sold or leased and at all times thereafter, were
not in merchantable condition and were and are not fit for the ordinary purpose of
providing safe and reliable transportatidime Class Vehicles contain an inherent
defect—the Latching DeviceDefect—(at the time of sale or lease and thereatfter)
and present an undisclosed safety risk to drimads occupantslhus, Defendants

breached their implied warranty of merchantability.
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553. Through their maintenance schedules, Defendants further represented
that the defective Latching Devioaould not need periodic inspectiorgpair or
replacement befor80,000 miles and/or fraudulently concealed the need for
periodic inspection, repair or replacement g Latching Devicebefore280,000
miles by omitting thé.atching Devicdrom the maintenance schedulPgfendants
cannot disclaim their implied warranty as they knowingly sold or leased a defective
product.

554. Plaintiff and members of the New York Salbass have had sufficient
direct dealings with Defendants or their agents, their authorized dealerships, to
establish privity of contract between Defendants, on the one hang)antlff and
members of the New York SuDlass, on the other handonetheless, privity is not
required here becaugdaintiff and each of the other members of lassare
intended thireparty beneficiaries of contracts between Defendamdstheir dealers.

The dealers were not intended to be the ultimate users of the Class Vehiclegeand ha
no rights under the warranty agreements provided with the Class Vehicles; the
warranty agreements were designed for and intended to benefit purchasers and
lessees of the Class Vehicles only.

555. Defendants were provided notice of thatching DeviceDefect by
numerous consumer complaints made to their authorized dealers nationwide,

comphints to NHTSA and through their own testimgffording Defendants a
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reasonable opportunity to cure their breach of implied warranties would be
unnecessary and futile here because Defendants have known of and concealed the
Latching DeviceDefectand, on iformation and belief, have refused to repair or
replacethe defectivd_atching Devicdree of charge within a reasonable time.

556. Defendants were further provided notice by Plaintiff of their breach of
implied warranties by letter datesugust 16, 2021SeeExhibit A. Despite this
notice, Defendants did not cure their breach of implied warranties and failed to
provide a suitable repair or replacement of the defective Latching Diegeof
charge within a reasonable time.

557. As a direct and proximate result of Defendants’ breach of the implied
warranty of merchantabilitylaintiff and members of the New York S@bass have
been damaged in an amount to be proven at trial.

558. Any attempt by Defendants to disclaim or limit the implied warranty of
merchantability visavis consumers is unconscionable and unenforceable here.
Specifically, any limitation on Defendants’ warranty is unenforceable because they
knowingly sold or leased a defective product without informing consumers about
the Defect. Any applicable time limits contained in Defendants’ warranty periods
were also unconscionable and inadequate to protect Plaintiff and members of the
New York SubClass. Among other things, Plaintiff and members of the New York

SubClass did not determine these limitations, the terms of which unreasonably
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favored Defendants. A gross disparity in bargaining power existed between
Defendants and members of the New York -Bldss, and Defendants knew or
should have known that the Class Vehicles were defective at the time of sale or leas
and that the Latching Devid2efect posed a safety risk.

559. Plaintiff and members of the New York S@bass have been excused
from performance of any warranty obligations as a result of Defendants’ conduct
described herein.

560. The applicable statute of limitations for the implied warranty claim has
been tolled by the discovery rule and/or fdallent concealment.

G. Pennsylvania Counts

COUNT |
VIOLATION OF THE PEN NSYLVANIA UNFAIR TRADE PRACTIC ES
AND CONSUMER PROTECTION LAW , 73 P.S. 88 201l ET SEQ.
(ON BEHALF THE PENNSYLVANIA SUB-CLASS)

561. Plaintiff Christa Callahaffor purposes of this countPfaintiff”) brings
this claim on behalf oferselfand the Pennsylvania S«illass against Defendants
on behalf of purchasers and lessees of the Class Vehicles.

562. Plaintiff re-dleges and incorporate by reference all preceding
allegations as though fully set forth herein.

563. Plaintiff and members of the Pennsylvania &ilass are persons

within the context of the Pennsylvania Unfair Trade Practices and Consumer
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Protection Law, 73 I5. 88 2011 et seq.(hereinafter PUTPCPL), specifically §
201-2(2).

564. Defendants are persons within the context of PUTPCPL, )1

565. Defendants are engaged in trade and commerce within the context of
PUTPCPL, § 202(3).

566. Plaintiff and members of the Pennsylvania ®ilass purchased and/or
leased Class Vehicles for personal, family or household use.

567. Defendants committed unfair and deceptive acts in the course of trade
and commerce as described in this complaint in violatioRWIPCPL, § 201-
2(4)(v), (vii), (ix) and (xxi),inter alia.

568. Defendants committed unconscionable, deceptive and unfair trade
practices including but not limited to deception, fraud, false pretense, false promise,
misrepresentation and the knowing concealment, suppression and omission of
material facts concerning thatching Devicewith intent thaPlaintiff and members
of the Pennsylvania SeBlass would rely upon their misrepresentations in
connection with the sale and/or advertisement of Class Vehicles.

569. Defendants’ deceptive trade practices were likely to deceive a
consumer acting reasonably under the circumstances Whaaftiff and members
of the Pennsylvania Sublass were caused to expend sums of money in purchasing

and later repairing their Class Meles As reasonable consumemRlaintiff and
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members of the Pennsylvania SQlass had no reasonable way to know that Class
Vehicles containetdatching Devics thatwere defective in desigAny reasonable
consumer under the circumstances would havedebn the representations of
Defendants who alone possessed the knowledge as to the quality and characteristics
of the Class Vehicles, including the Latching Dewdceability and functionality

570. Defendants committed unfair and deceptive trade practiceEsasbed
in this complaint. Defendants repeatedly violated the PUTPCPL on multiple
occasions with their continuous course of conduct including omissions of material
fact and misrepresentations concernirtgr alia, the causes of theatching Device
Defect in Class Vehidsowned byPlaintiff and members of the Pennsylvania Sub
Class.

571. As a proximate and direct result of Defendants’ unfair and deceptive
trade practicesRlaintiff and members of the Pennsylvania &ilass purchased or
leased Class Vehicleand sustained an ascertainable loss and financial harm.
Plaintiff and members of the Pennsylvania &ilass experiencethe Latching
Device Defect diminution of Class Vehicle resale value, increased repair and
maintenance costs and incurred other subatarmonetary damages and
inconvenience.

572. The conduct of Defendants offends public policy as established by

statutes and common law; is immoral, unethical, oppressive and/or unscrupulous and
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caused unavoidable substantial injury to Class Vehicle oviwlis were unable to
have reasonably avoided the injury due to no fault of their own) without any
countervailing benefits to consumers.

573. Plaintiff and members of the Pennsylvania &ilass demand judgment
against Defendants for restitution, disgorgement, statutory and actual monetary
damages including multiple damages, interest, costs, attorneys’ fees and injunctive
relief including a declaratory judgment and an appropriate court order prohibiting
Defendants from further deceptive acts and practices desanilbeis complaint.

COUNT 1l
BREACH OF EXPRESS WARRANTY
13 PA. CONS. STAT. 88 2313 AND 2A103
(ON BEHALF OF THE PENNSYLVANIA SUB -CLASS)

574. Plaintiff Christa Callahan (for purposes of this count, “Plaintiff”) brings
this claim on behalf of herself and the Pennsylvania@abs against Defendants
on behalf of purchasers and lessees of the Class Vehicles.

575. Plaintiff re-alleges and incorporates by reference all preceding
allegations as though fully set forth herein.

576. Defendants are and were at all relevant times “merchantis'raspect
to motor vehicles under 13 PA. CONS. STAT. 88 2104 and 2A103(a), and “sellers”
and “lessors” of motor vehicles under § 2103(a) and § 2A103(1)(p).

577. 612. The Class Vehicles are and were at all relevant times “goods”

within the meanin@f 13 PA. CONS. STAT. 88 2105(a) and 2A103(a).
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578. Defendants provided Plaintiff and members of the Pennsyh\zuha
Class with one or more express warranties in connection with the purchase or lease
of Class VehiclesFor illustrative purposes, Defendants reatly provide: (1)
bumperto-bumper coverage for six years or 72,000 miles, whichever came first; or
(2) four years, or 50,000 miles, whichever comes first, on a butofiemper basis.

Under the warranties provided to Plaintiff and the PennsylvaniaCids,
Defendantgpromised to repair or replace covered defective components, at no cost
to owners and lessees of the Class Vehicles. As alleged herein, Defendants breached
these warranties.

579. Defendants represented in the maintenance schedules and warranty
guides for the Class Vehicles that there would be no need to inspect, repair, replace
or service thé.atching Deviceprior to 280,000miles. Such representations formed
the basis of the bargain in Plaintiff and members of the Pennsylvani@|&sdis
decisons to purchase or lease the Class Vehicles.

580. Defendants also marketed the Class Vehicles as high quality, reliable,
and safe vehicles, and that Defendants would stand behind the quality of their
products and promptly repair any defects. These staterheipied conceal the
existence of tha.atching DeviceDefect and its corresponding safety risk from

Plaintiff and members of the Pennsylvania Sllass.
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581. Plaintiff and members of the Pennsylvania &ilass have had
sufficient direct dealings with Defendants their agents, their authorized
dealerships, to establish privity of contract between Defendants, on the one hand,
and Plaintiff and members of the Pennsylvania-Sla#ss, on the other hand.
Nonetheless, privity is not required here because Plaintiffeacti of the other
members of the Classes are intended thady beneficiaries of contracts between
Defendantand their dealersThe dealers were not intended to be the ultimate users
of the Class Vehicles and have no rights under the warranty agreements provided
with the Class Vehicles; the warranty agreements were designed for and intended to
benefit purchasers and lessees of the Class Vehicles only.

582. Defendants’ warranties formed a basis of the bargain that was reached
when Plaintiff and members oféliPennsylvania SuGlass purchased or leased their
Class Vehicles. Given that the nature ofltheching DeviceDefect is by design, the
warranties are substantively unconscionable because Defendants knew that the
Latching Devicewas defective and manipulated the warranties in such a manner to
avoid paying the costs to repair and/or replace_#tehing Device

583. Plaintiff and members of the Pennsylvania ®ilass were induced to
purchase or lease the Class Vehicles under false and/or fraudulent pretespis. D
the existence of the warranties, Defendants failed to adequately inform Plaiatiff a

members of the Pennsylvania SOlass that the Class Vehicles contained the
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Latching DeviceDefect and failed to provide a suitable repair or replacement of the
Latching Devicefree of charge within a reasonable time.

584. On information and belief, Defendants have not suitably repaired or
replaced the defectiieatching Devicdree of charge for Plaintiff and members of
the Pennsylvania SuBlass despite the existenddlme Defect in the Class Vehicles
at the time of sale or lease.

585. The warranties accompanying Class Vehicles were procedurally and
substantively unconscionable because of the disparity in bargaining power of the
parties, the purchasers’ lack of knowledgatt€lass Vehicles were defective, the
inability of Class Vehicle purchasers to bargain with Defendants to increase
coverage of the warranties, their lack of knowledge, their lack of meaningful
alternatives, disparity in sophistication of the parties, unfair terms in the warranty
(including, but not limited to, exclusion of design defects that unfairly favored
Defendants particularly where there were Class Vehicle defects known only to
Defendants and the warranty unfairly shifted repair costs to conswhersthe
Defect manifests in the Class Vehicldaring their reasonably expected life),
absence of effective warranty competition, and the fact that Class VehiclegHail w
substantially fewer miles of operation than competitive vehicles from other
manufacatirers or models much like the Class Vehicles without #iehing Device

Defect.

181



Case 2:21-cv-18755-BRM-LDW Document 1 Filed 10/15/21 Page 185 of 226 PagelD: 185

586. The time limits contained in Defendants’ warranty periods were also
unconscionable and inadequate to protect Plaintiff and members of the Pennsylvania
SubClass. Among othethings, Plaintiff and members of the Pennsylvania-Sub
Class did not determine these time limitations, the terms of which unreasonably
favored Defendants. A gross disparity in bargaining power existed between
Defendants and members of the Classes, andndahts knew or should have
known that the Class Vehicles were defective at the time of sale or lease and that the
Latching DeviceDefect posed a safety risk.

587. Defendants were provided notice of thatching DeviceDefect by
numerous consumer complaints made to their authorized dealers nationwide,
complaints to NHTSA and through their own testing. Affording Defendants a
reasonable opportunity to cure their breach of written warranties would be
unnecessary and futile here because Defendants haven kofp cacealed the
Latching DeviceDefect, and have failed to provide a suitable repair or replacement
of the defectivd_atching Devicdree of charge within a reasonable time.

588. Defendants were provided notice by Plaintiff of their breach of express
warranties byletter datedAugust 16, 2021SeeExhibit A. Despite this notice,
Defendants did not cure their breach of express warranties and failed to @ovide
suitable repair or replacement of the defedtistehing Devicdree of charge within

a reasonable time.
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589. Because of thé.atching DeviceDefect, the Class Vehicles are not
reliable and owners of these vehicles have lost confidence in the ability of Class
Vehicles to perform the function of safe reliable transportation.

590. As a direct and proximate result of Defendants’ breach of express
warranties, Plaintiff and members of the Pennsylvania-@abs have been
damaged in an amount to be determined at trial.

591. In the alternative, should Defendants claim thatltAtehing Device
Defect is covered under the warrantids warranties now fail in its essential
purpose because the contractual remedy is insufficient to make Plaintiff and
members of the Pennsylvania SQlass whole because, on information and belief,
Defendants have failed and/or have refused to adequathde the promised
remedies within a reasonable time.

592. Finally, because of Defendants’ breach of express warranty as set forth
herein, Plaintiff and members of the Pennsylvania-Slalss assert, as additional
and/or alternative remedies, the revocation of acceptance of the goods and the return
to Plaintiff and members of the Pennsylvania -Bldiss of the purchase or lease
price of all Class Vehicles currently owned or leased, and for such other atiden

and consequential damages as allowed.
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COUNT II'l
BREACH OF IMPLIED WARRANTY OF MERCHANTAB ILITY,
13 PA. CONS. STAT. 88 2314, 2A103, ANRA212
(ON BEHALF OF THE PENNSYLVANIA SUB -CLASS)

593. Plaintiff Christa Callahan (for purposes of this couRtaintiff”) brings
this claim on behalf ofierselfand the Persylvania SubClass against Defendants
on behalf of purchasers and lessees of the Class Vehicles.

594. Plaintiff re-alleges and incorporate by reference all preceding
allegations as though fully set forth herein.

595. Defendants are and were at all relevant tifnesrchant’ with respect
to motor vehicles unddr3 PA.Cons. STAT.882104and2A103(a) and“sellers and
“lessors of motor vehicles under Z103(a)and 82A103(1)(p)

596. The Class Vehicles are and were at all relevant tirgesd$ within
the meaning 013 PA.CoNs. STAT. 8§§2105(a) an@A103(a)

597. Plaintiff and members of the Pennsylvania &ilass purchased or
leased the Class Vehicles from Defendants by and through Defendants’ authorized
agents for retail sales, or were otherwise expected to be the eyantlasers of
the Class Vehicles when bought from a third paktyall relevant times, Defendants
were the manufacturers, distributors, warrantors and/or sellers of Clagdege

Defendants knew or had reason to know of the specific use for whichlabe C

Vehicles were purchased or leased.
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598. A warranty that the Class Vehicles andtbe defectiveLatching
Devices installed in them were in merchantable condition and fit for the ordinary
purpose for which such goods are used is implied by law pursua8tRe. CONS.

STAT.§ 2314

599. The Class Vehicles, when sold or leased and at all times thereafter, were
not in merchantable condition and were and are not fit for the ordinary purpose of
providing safe and reliable transportatidiime Class Vehicles contain an inherent
defect— the Latching DeviceDefect— (at the time of sale or lease and thereatfter)
and present an undisclosed safety risk to drivers and occuphuats. Defendants
breached their implied warranty of merchantability.

600. Through their maintenance schedules, Defendants further represented
that the defective Latching Deviceould not need periodic inspectiorepair or
replacement befor80,000 miles and/or fraudulently concealed the need for
periodic inspection, repairr aeplacement ofhie Latching Devicebefore280,000
miles by omitting thé.atching Devicdrom the maintenance schedulBgfendants
cannot disclaim their implied warranty as they knowingly sold or leased a defective
product.

601. Plaintiff and members of the eBnsylvania Suilass have had
sufficient direct dealings with Defendants or their agents, their authorized

dealerships, to establish privity of contract between Defendants, on the one hand,
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and Plaintiff and members of the Pennsylvania &ilbss, on the other hand.
Nonetheless, privity is not required here becdelsntiff and each of the other
members of th&lassare intended thirgharty beneficiaries of contracts between
Defendantsand their dealerg.he dealers were not intended to be the ultimatessuse

of the Class Vehicles and have no rights under the warranty agreements provided
with the Class Vehicles; the warranty agreements were designed for and intended to
benefit purchasers and lessees of the Class Vehicles only.

602. Defendants were provided notioé the Latching DeviceDefect by
numerous consumer complaints made to their authorized dealers nationwide,
complaints to NHTSA and through their own testidgfording Defendants a
reasonable opportunity to cure their breach of implied warranties would be
unnecessary and futile here because Defendants have known of and concealed the
Latching DeviceDefectand, on information and belief, have refused to repair o
replacethe defectivd.atching Devicdree of charge within a reasonable time.

603. Defendants were further provided noticeRigintiff of their breach of
implied warranties by letter datedugust 16, 2021SeeExhibit A. Despite this
notice, Defendants didot cure their breach of implied warranties and failed to
provide a suitable repair or replacement of the defective Latching DegEef

charge within a reasonable time.
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604. As a direct and proximate result of Defendants’ breach of the implied
warranty of nerchantability, Plaintifand members of the Pennsylvania %ilass
have been damaged in an amount to be proven at trial.

605. Any attempt by Defendants to disclaim or limit the implied warranty of
merchantability visa-vis consumers is unconscionable and uoexgable here.
Specifically, any limitation on Defendants’ warranty is unenforceable because they
knowingly sold or leased a defective product without informing consumers about
the Defect. Any applicable time limits contained in Defendants’ warranty [geriod
were also unconscionable and inadequate to prBiaattiff and members of the
Pennsylvania Suflass. Among other thingsPlaintiff and members of the
Pennsylvania Sullass did not determine these limitations, the terms of which
unreasonably favored Defendants. A gross disparity in bargaining power existed
between Defendants and members of the Pennsylvani€l8sb, and Defendants
knew or should have known that the Class Vehicles were defective at the time of
sale or lease and that thatching DeviceDefect posed a safety risk.

606. Plaintiff and members of the Pennsylvania &ilass have been
excused from performance of any warranty obligations as a result of Defendants’
conduct described herein.

607. The applicable statute of limitations for the implied warranty claim has

been tolled by the discovery rule and/or fraudulent concealment.
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H.  Texas Counts
COUNT |
VIOLATION OF THE TEX AS DECEPTIVE TRADE PRACTICES-
CONSUMER PROTECTION ACT
TEX. BUS. AND COMM. CODE 88 17.41ET SEQ.
(ON BEHALF OF THE TE XAS SUB-CLASYS)

608. Plaintiff Johnnie Moutra (for purposes of this count, “Plaintiff”) brings
this claim on behalf of himself and the Texas -8llass against Defendants on
behalf of purchasers and lessees of the Class Vehicles.

609. Plaintiff re-alleges and incorporates by refaenall preceding
allegations as though fully set forth herein.

610. Plaintiff and members of the Texas SOlass are persons and
consumers within the context of the Texas Deceptive Trade PraCocesimer
Protection Act, Tex. Bus. and Comm. Code 88 17.41cet(kereinafter “TDTPA”)
who purchased and/or leased Class Vehicles for personal, family ohblolsse,
specifically § 17.45(3) and (4).

611. Defendants are persons within the context of TDTPA 8§ 17.45(3) who
sell goods within the context of TDTPA § 17.45(1).

612. The sale of Class Vehicles in Texas constitutes trade and commerce of

consumer goods affecting the people of the state of Texas within the context of

TDTPA § 17.45(6).
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613. Defendants knowingly and intentionally violated TDTPA 8§ 17.46(b)(5)
by representing Class Vehicles have characteristics, uses, benefits and/or qualities
which they do not possess.

614. Defendants violated TDTPA § 17.46(b)(7) by representing Class
Vehicles are of a particular standard, quality, or grade, when they are not.

615. Defendants violated TDTA®S8 17.46(b)(24) by deception, fraud, false
pretense, false premise, misrepresentation, knowing concealment, suppression,
and/or omission of material facts concerning Class Vehicles with the intent to
deceive Plaintiff and members of the Texas-Sldrss.

616. In violation of the TDTPA, Defendants employed unfair and deceptive
acts or practices, fraud, false pretense, misrepresentation, or concealment,
suppression or omission of a material fact with intent that others rely upon such
concealment, suppression, or omission, in connection with the sale and/or lease of
Class Vehicles. Defendants knowingly concealed, suppressed, and omitted material
facts regarding thd.atching DeviceDefect and associated safety hazard and
misrepresented the standard, quality, or gafdbe Class Vehicles, which directly
caused harm to Plaintiff and the members of the TexasCtds.

617. Defendants actively suppressed the fact that the Latching Device
Class Vehicles is defective and presents a safety hazard. Further, Defendants

employed unfair and deceptive trade practices by denying repairs or replacement of
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the Latching DeviceDefect within a reasonable time in violation of TDTPA.
Defendants also breached warranties as alleged below in violation of TDTPA.

618. As alleged above, Defendarksew or should have known of the
Latching DeviceDefect contained in the Class Vehicles since at least 2018. Prior to
installing the defectivd.atching Devics in the seating assemblies in the Class
Vehicles, Defendants engaged in-preduction testing and failure mode analysis.
Defendants also knew about thatching DeviceDefect after releasing a TSB
describing the issue to their exclusive network of dealerships. Defendants should
have known about theatching DeviceDefect after monitoring numerous consumer
complaints sent to NHTSA and online. Defendants, nevertheless, failed to disclose
and actively concealed the dangers and risks posed by the Class Vehicles and seating
assemblies with thieatching DeviceDefect insalled in them.

619. By failing to disclose and by actively concealing the Latching Device
Defect in the Class Vehicles, by marketing them as safe, reliable, and obihlgi, q
and by presenting themselves as a reputable manufacturer or distributor for a
repuable manufacture that values safety, Defendants engaged in unfair or deceptive
business practices in violation of the TDTPA. Defendants delddgnaithheld the
information about the propensity of thatching DeviceDefect to cause reaeats
to slam faward during deceleration as well as the corresponding safety hazard to

vehicle occupants.
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620. Defendants committed unfair and deceptive acts in the course of trade
and commerce within the context of the TDTPA as described in this complaint in
violation of TDTPA § 17.46.

621. Defendants’ unfair and deceptive trade practices were likely intended
to deceive a reasonable consumer. Plaintiff and the members of the Tex@a&ub
had no reasonable way to know that the Class Vehicles containédttiifeng
DeviceDefect,which were defective in design and posed a serious and significant
health and safety risk. Defendants possessed superior knowledge as to the quality
and characteristics of the Class Vehicles, includingLiehing DeviceDefect
within their seating assdshes and the corresponding safety risks, and any
reasonable consumer would have relied on Defendants’ misrepresentations and
omissions, as Plaintiff and the members of the TexasChads did.

622. Defendants intentionally and knowingly misrepresented anceede,
suppressed and/or omitted facts regardind.#tehing DeviceDefect with the intent
to mislead Plaintiff and members of the Texas -Sldss. Defendants knew, or
should have known, that thatching Devicevas defective in its design and that the
manufacturer’'s warranties were manipulated in such a manner so that Defendants
could avoid for the costs of repair and/or replacement. Defendants also knew, or
should have known, that theatching DeviceDefect in the Class Vehiclesuld

cause the seats stam forwardduring deceleration. Further, Defendants knew, or
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should have known, that such failure would place vehicle operators and passengers
at risk for serious injury.

623. Defendants knew or should have known that their conduct violated the
TDTPA.

624. Defendats made materials statements and/or omissions about the
safety and reliability of the Class Vehicles and/or tagching DeviceDefect
installed in them that were either false or misleading. Defendants’
misrepresentations, omissions, statements, and commentary have included selling
and marketing Class Vehicles as safe and reliable, despite their knowledge of the
Latching DeviceDefect and its corresponding safety hazard.

625. To protect their profits, avoid remediation costs and public relation
problems, and increase their profits by having consumers pay to rémeédyching
DeviceDefect, Defendants concealed the defective nature and safety risk posed by
the Class Vehicles and the seating assemblies with the Latching [Msfieet
installed in them. Defendanallowed unsuspecting new and used car purchasers and
lessees to continue to buy or lease the Class Vehicles and continue to drive them,
despite the safety risk they pose.

626. Defendants owed Plaintiff and the members of the Texas<Cads a
duty to disclos¢he true safety and reliability of the Class Vehicles and the existence

of theLatching DeviceDefect because Defendants:
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a. Possessed exclusive knowledge oflthé&ching DeviceDefect and
its associated safety hazard;

b. Intentionally concealed the foregoing from Plaintiff and the
members of the Texas Siass; and/or

C. Made incomplete representations about the safety and reliability of
the foregoing generally, while purposefully withholding material
facts from Plaintiff and the members of the Texas-Sla#ssthat
contradicted these representations.

627. Because Defendants fraudulently concealed lth&ching Device
Defect in the seating assemblies of Class Vehicles, and now that the Defect has been
disclosed, the value of the Class Vehicles has greatly diminished, and they are now
worth significantly less than they otherwise would be. Further, Plaintiff and the
members of the Texas Sdllass were deprived of the benefit of the bargain they
reached at the time of purchase or lease.

628. Defendants’ failure to disclose and active concealment dfdtehing
DeviceDefect in the Class Vehicles are material to Plaintiff and the members of the
Texas SukClass. A vehicle made by an honest and reputable manufacturer of safe
vehicles is worth more than an otherwise comparable vehicle made by a dishonest
and disreputable manufacturer of unsafe vehicles that conceals defects rather than

promptly reports on and remedies them.
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629. Plaintiff and the members of the Texas <llbass suffered
ascertainable losses caused by Defendants’ misrepresentations and their failure to
disclose material information. Had Plaintiff and the members of the TexaSI&8s®H
been aware of theatching DeviceDefect that existed in the Class Vehicles and
Defendants’ complete disregard for the safety of its consynRaintiff and the
members of the Texas Stiass either would have not paid as much for their
vehicles or would not have purchased or leased them at all. Plaintiff and the members
of the Texas Sultlass did not receive the benefit of their bargain assalt of
Defendants’ misconduct.

630. Plaintiff and the members of the Texas $ilbss risk loss of use of
their vehicles as a result of Defendants’ act and omissions in violation of TDTPA,
and these violations present a continuing risk to Plaintiff, the Texh€£lass, and
the public in general. Defendants’ unlawful act and practices complained of above
affect the public interest.

631. As a direct and proximate result of Defendants’ violations of the
TDTPA, Plaintiff and the members of the Texas -&liasss have stdred injuryin-
fact and/or actual damage.

632. Plaintiff and the members of the Texas Silass also seek an order
enjoining Defendants’ unfair, unlawful, and deceptive practices, declaratafy r

attorneys’ fees, and any other just and proper relief dkailander the TDTPA.
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633. Plaintiff and members of the Texas Sulass provide®0-day notice
pursuant to TDTPA 8§ 17.505 to Defendants via certified mail, return receipt
requested oAugust 16, 2021SeeExhibit A.

634. Plaintiff and members of the Texas SOlass demand judgment
against Defendants for restitution, disgorgement, statutory and actual monetary
damages including multiple damages, interest, costs, attorneys’ fees and injunctive
relief including a declaratory judgment and an appropriate court order gpirahib
Defendants from further deceptive acts and practices described in this complaint.

COUNT Il
BREACH OF EXPRESS WARRANTY
TEX. BUS. & COM. CODE 88 2.313 AND 2A.20
(ON BEHALF OF THE TE XAS SUB-CLASS)

635. Plaintiff Johnnie Moutra (for purposes of this codRlaintiff”) brings
this claim on behalf of himself and the Texas -®llass against Defendants on
behalf of purchasers and lessees of the Class Vehicles.

636. Plaintiff re-alleges and incorporates by reference all preceding
allegations as though fully set fottlerein.

637. Defendants are and were at all relevant times “merchifantjth
respect to motor vehicles under Tex. Bus. & Com. Code 88 2.104(1) and
2A.103(a)(20), and “sellers” of motor vehicles under § 2.103(a)(4)

638. With respect to leases, Defendants are and were at all relevant times

“lessors” of motor vehicles under Tex. Bus. & Com. Code § 2A.103(a)(16). Plaintiff
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and members of Texas S@bass who purchased Class Vehicles are “buyers” within
the meaning of Tex. Bus. & Com. Code Ann. § 2.103(a)(1).

639. Members othe Texas Sullass who leased Class Vehicles “lessees”
within the meaning of Tex. Bus. & Com. Code Ann. 8§ 2A.103(a)(14).

640. The Class Vehicles are and were at all relevant times “goods” within
the meaning of Tex. Bus. & Com. Code 8§ 2.105(a) and 2A.103(a)(8)

641. Defendants provided Plaintiff and members of the TexasChads
with one or more express warranties in connection with the asecbr lease of
Class Vehicles. For illustrative purposes, Defendants currently provide: (1) bumper
to-bumper coverage for six years or 72,000 miles, whichever came first; or (2) four
years, or 50,000 miles, whichever comes first, on a butogeumper basis. Under
the warranties provided to Plaintiff and the Texas-Slass, Defendantsromised
to repair or replace covered defective components, at no cost to owners and lessees
of the Class Vehicles. As alleged herein, Defendants breached these warranties.

642. Defendants represented in the maintenance schedules and warranty
guides for the Class Vehicles that there would be no need to inspect, repair, replace
or service thé.atching Deviceprior to 280,000miles. Such representations formed
the basis of the bargain in Plaintiff and members of the Texa€Biss’s decisions

to purchase or lease the Class Vehicles.
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643. Defendants also anketed the Class Vehicles as high quality, reliable,
and safe vehicles, and that Defendants would stand behind the quality of their
products and promptly repair any defects. These statements helped conceal the
existence of thd.atching DeviceDefect and ts corresponding safety risk from
Plaintiff and members of the Texas SQlass.

644. Plaintiff and members of the Texas SOlass have had sufficient direct
dealings with Defendants or their agents, their authorized dealerships, to establish
privity of contractoetween Defendants, on the one hand, and Plaintiff and members
of the Texas Sultlass, on the other hand. Nonetheless, privity is not required here
because Plaintiff and each of the other members of the Classes are intended third
party beneficiaries of edracts between Defendants and their deal&€le dealers
were not intended to be the ultimate users of the Class Vehiclesamddaghts
under the warranty agreements provided with the Class Vehicles; the warranty
agreements were designed for anémaled to benefit purchasers and lessees of the
Class Vehicles only.

645. Defendants’ warranties formed a basis of the bargain that was reached
when Plaintiff and members of the Texas &ilass purchased or leased their Class
Vehicles. Given that the nature dfetLatching DeviceDefect is by design, the

warranties are substantively unconscionable because Defendants knew that the
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Latching Devicewas defective and manipulated the warranties in such a manner to
avoid paying the costs to repair and/or replace_#gtehing Device

646. Plaintiff and members of the Texas SOlass were induced to purchase
or lease the Class Vehicles under false and/or fraudulent pretenses. Despite the
existence of the warranties, Defendants failed to adequately inform Plaintiff and
members of the Texas BClass that the Class Vehicles contained lth&hing
DeviceDefect and failed to provide a suitable repair or replacement aftiching
Devicefree of charge within a reasonable time.

647. On information and belief, Defendants have not suitably repaired or
replaced the defectiieatching Devicdree of charge for Plaintiff and members of
the Texas Sultlass despite the existence of the Defect in the Class Vehicles at the
time of sale or leas

648. The warranties accompanying Class Vehicles were procedurally and
substantively unconscionable because of the disparity in bargaining power of the
parties, the purchasers’ lack of knowledge that Class Vehicles were defdative, t
inability of Class Vehicle purchasers to bargain with Defendants to increase
coverage of the warranties, their lack of knowledge, their lack of meaningful
alternatives, disparity in sophistication of the parties, unfair terms in the warranty
(including, but not limited to, exclien of design defects that unfairly favored

Defendants particularly where there were Class Vehicle defects known only to
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Defendants and the warranty unfairly shifted repair costs to consumers when the
Defect manifests in the Class Vehicldaring their reasonably expected life),
absence of effective warranty competition, and the fact that Class VehiclegHail w
substantially fewer miles of operation than competitive vehicles from other
manufacturers or models much like the Class Vehicles witholatiteing Device
Defect.

649. The time limits contained in Defendants’ warranty periods were also
unconscionable and inadequate to protect Plaintiff and members of the Texas Sub
Class. Among other things, Plaintiff and members of the Texa<Ctgs did not
determne these time limitations, the terms of which unreasonably favored
Defendants. A gross disparity in bargaining power existed between Defendants and
members of the Classes, and Defendants knew or should have known that the Class
Vehicles were defective at the time of sale or lease and that the Latching Device
Defect posed a safety risk.

650. Defendants were provided notice of thatching DeviceDefect by
numerous consumer complaints made to their authorized dealers nationwide,
complaints to NHTSA and throughdin own testing. Affording Defendants a
reasonable opportunity to cure their breach of written warranties would be

unnecessary and futile here because Defendants have known of, concealed the
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Latching DeviceDefect, and have failed to provide a suitabjgareor replacement
of the defectiva_atching Devicdree of charge within a reasonable time.

651. Defendants were provided notice by Plaintiff of their breach of express
warranties by letter dateflugust 16, 2021SeeExhibit A. Despite this notice,
Defendand did not cure their breach of express warranties and failed to provide a
suitable repair or replacement of the defedtiaehing Devicdree of charge within
a reasonable time.

652. Because of thé.atching DeviceDefect, the Class Vehicles are not
reliable anl owners of these vehicles have lost confidence in the ability of Class
Vehicles to perform the function of safe reliable transportation.

653. As a direct and proximate result of Defendants’ breach of express
warranties, Plaintiff and members of the Texas-Slass have been damaged in an
amount to be determined at trial.

654. In the alternative, should Defendants claim thatlthtching Device
Defect is covered under the warranties, the warranties now fail in its essential
purpose because the contractual remedynssifficient to make Plaintiff and
members of the Texas Suhbass whole because, on information and belief,
Defendants have failed and/or have refused to adequately provide the promised

remedies within a reasonable time.
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655. Finally, because of Defendants’ breach of express warranty as set forth
herein, Plaintiff and members of the Texas -Blliass assert, as additional and/or
alternative remedies, the revocation of acceptance of the goods and theaetur
Plaintiff and members of the Texas SQlass of the purchase or lease price of all
Class Vehicles currently owned or leased, and for such other incidental and
consequential damages as allowed.

COUNT
BREACH OF IMPLIED WARRANTY OF MERCHANTAB ILITY
TEX. BUS. & COM. CODE 88§ 2.314 AND 2A.22
(ON BEHALF OF THE TE XAS SUB-CLASS)

656. Plaintiff Johnnie Moutra (for purposes of this count, “Plaintiff”’) brings
this claim on behalf of himself and the Texas -&llass against Defendants on
behalf of purchasers and lessees of the Class Vehicles.

657. Plaintiff re-alleges and incorpates by reference all preceding
allegations as though fully set forth herein.

658. Defendants are and were at all relevant times “mercifantjgh
respect to motor vehicles under Tex. Bus. & Com. Code 88 2.104(1) and
2A.103(a)(20), and “sellers” of motor vehicles under § 2.103(a)(4).

659. With respect to leases, Defendants are and were at all relevant times
“lessors” of motor vehicles under Tex. Bus. & Com. Code 8§ 2A.103(a)(16).

660. All Texas State Class members who purchased Class Vehicles are

“buyers” within the meaning of Tex. Bus. & Com. Code Ann. § 2.103(a)(1).
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661. All Texas State Class members who leased Class Vehicles “lessees”
within the meaning of Tex. Bus. & Com. Code Ann. § 2A.103(a)(14).

662. The Class Vehicles are and were at all relevant times “goods” within
the meaing of Tex. Bus. & Com. Code 88 2.105(a) and 2A.103(a)(8).

663. Plaintiff and members of the Texas SQlass purchased or leased the
Class Vehicles from Defendants by and through Defendants’ authorized agents for
retail sales, or were otherwise expected to be the eventual purchasers of the Class
Vehicles when bought from a third party. At all relevant times, Defendants were the
manufacturers, distributors, warrantors and/or sellers of Class Vehicles. Défendan
knew or had reason to know of the specific umewhich the Class Vehicles were
purchased or leased.

664. A warranty that the Class Vehicles and/or the defectigtching
Devices installed in them were in merchantable condition and fit for the ordinary
purpose for which such goods are used is implied byplawwuant to Tex. Bus. &
Com. Code 88 2.314 and 2A.212.

665. The Class Vehicles, when sold or leased and at all times thereafter, were
not in merchantable condition and were and are not fit for the ordinary purpose of
providing safe and reliable transportatiofihe Class Vehicles contain an inherent

defect—the Latching DeviceDefect—(at the time of sale or lease and thereatfter)
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and present an undisclosed safety risk to drivers and occupants. Thus, Defendants
breached their implied warranty of merchantability.

666. Through their maintenance schedules, Defendants further represented
that the defective Latching Deviaeould not need periodic inspection, repair or
replacement befor@80,000 miles and/or fraudulently concealed the need for
periodic inspection, repair or replacement of tla¢ching Devicebefore280,000
miles by omitting thé.atching Devicdrom the maintenance schedules. Defendants
cannot disclaim their implied warranty as they knowingly sold or leased a defective
product.

667. Plaintiff and members of thiexas SukClass have had sufficient direct
dealings with Defendants or their agents, their authorized dealerships, to establish
privity of contract between Defendants, on the one hand, and Plaintiff and members
of the Texas Suktlass, on the other hand. Nonetheless, privity is not required here
because Plaintiffs and each of the other members of the Classesratedrttard
party beneficiaries of contracts between Defendandstheir dealersThe dealers
were not intended to be the ultimate users efGhass Vehicles and have no rights
under the warranty agreements provided with the Class Vehicles.

668. Defendants were provided notice of thatching DeviceDefect by
numerous consumer complaints made to their authorized dealers nationwide,

complaints to NHTSA and through their own testing. Affording Defendants a
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reasonable opportunity to cure their breach of implied warranties would be
unnecessary and futile here because Defendants have known of and concealed the
Latching DeviceDefect and, on information and belief, have refused to repair or
replace the defectivieatching Devicdree of charge within a reasonable time.

669. Defendants were further provided netioy Plaintiff of their breach of
implied warranties by letter date&ligust 16, 2021SeeExhibit A. Despite this
notice, Defendants did not cure their breach of implied warranties and failed to
provide a suitable repair or replacement of the defettatehing Devicefree of
charge within a reasonable time.

670. Any attempt by Defendants to disclaim or limit the implied warranty of
merchantability visa-vis consumers is unconscionable and unenforceable here.
Specifically, any limitation on Defendants’ warramyunenforceable because they
knowingly sold or leased a defective product without informing consumers about
the Defect. Any applicable time limits contained in Defendants’ warranty periods
were also unconscionable and inadequate to protect Plaintiff and members of the
Texas SulClass. Among other things, Plaintiff and members of the TexaSCds
did not determine these limitations, the terms of which unreasonably favored
Defendants. A gross disparity in bargaining power existed between Defendants and

members of the Texas Sutlass, and Defendants knew or should have known that
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the Class Vehicles were defective at the time of sale or lease and thatdiag
DeviceDefect posed a safety risk.

671. Plaintiff and members of the Texas SOlass have been exsed from
performance of any warranty obligations as a result of Defendants’ conduct
described herein.

672. The applicable statute of limitations for the implied warranty claim has
been tolled by the discovery rule and/or fraudulent concealment.

673. As a direct and proximate result of Defendants’ breach of the implied
warranty of merchantability, Plaintiff and members of the TexasQGaks have
been damaged in an amount to be proven at trial.

l. Virginia Counts

COUNT |
VIOLATION OF THE VIR GINIA CONSUMER PROTECTIONAC T
VA. CODE ANN. 8§ 59.}196,ET7 SEQ.
(ON BEHALF OF THE VIRGINIA SUB-CLASS)
674. Plaintiff Jennifer Tolbert (for purposes of this count, “Plaintiff’) brings
this claim on behalf of herself and the Virginia Stilass against Defendants on
behalf of purchasers amessees of the Class Vehicles.

675. Plaintiff re-alleges and incorporates by reference all preceding

allegations as though fully set forth herein.

205



Case 2:21-cv-18755-BRM-LDW Document 1 Filed 10/15/21 Page 209 of 226 PagelD: 209

676. Under the Virginia Consumer Protection Act (“Virginia CPA”)
Plaintiff, members of the Virginia SuBlass, and Dehdants are “persons” within
the meaning of within the meaning of Va. Code Ann. §-898.

677. Defendants were and are “suppliers” within the meaning of Va. Code
Ann. § 59.1198.

678. The Class Vehicles and defectikatching Devics installed in them
are “goods’within the meaning of Va. Code Ann. § 59.98.

679. Defendants were and are engaged in “consumer transactions” within
the meaning of Va. Code Ann. § 59.98.

680. The Virginia Consumer Protection Act (“Virginia CPA”) prohibits
“fraudulent acts or practices committed by a supplier in connection with a consumer
transaction[.]” Va. Code Ann. § 592D0(A).

681. Inthe course of Defendants’ business, Defendants violated the Virginia
CPA by failing to disclose and actively concealing the dangers and risks posed by
the Class Vehicles and/or the defecthatching Devics installed in them, as
described above. Specifically, in marketing, offering for sale, and selling the Class
Vehicles with defectivéatching Devics installed in them, Defendants engaged in
one or more of the following unfair or deceptive acts or practices: represtraing
the Class Vehicles and/or the defective Latching Devices installed in them have

characteristics or benefits that they do not have; representing that they are of a
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particular standard and quality when they are not; and/or advertisingntitietthe
intent no to sell them as advertised.

682. Defendants have known of thatching DeviceDefect in their Class
Vehicles and failed to disclose and actively concealed the dangers and risks posed
by the Clas Vehicles and/or tHeatching Devics installed in them.

683. By failing to disclose and by actively concealing the Latching Device
Defect in the Class Vehicles, by marketing them as safe, reliable, and of high quality
and by presenting themselves as redatammanufacturers that value safety,
Defendants engaged in unfair and deceptive business practices in violation of the
Virginia CPA. Defendants deliberately withheld the information about the
propensity of the defectiMeatching Device and the associatedfety risks.

684. Defendants’ unfair or deceptive acts or practices, including these
concealments, omissions, and suppressions of material facts, had a tendency or
capacity to mislead, tended to create a false impression in consumers, were likely to
and did in fact deceive reasonable consumers, including the members of the Virginia
SubClass, about the true safety and reliability of Class Vehicles and/or thewdefect
Latching Devics installed in them, the quality of Defendants’ brands, and the true
value of tte Class Vehicles.

685. Defendants intentionally and knowingly misrepresented and concealed,

suppressed and/or omitted facts regardind.#tehing DeviceDefect with the intent
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to mislead Plaintiff and members of the Virginia Stilass. Defendants knew, or
shodd have known, that thieatching Devicevas defective in its design and that the
manufacturer’'s warranties were manipulated in such a manner so that Defendants
could avoid for the costs of repair and/or replacement. Defendants also knew, or
should have known, that theatching DeviceDefect in the Class Vehicleould

cause the seats to slam forwaating deceleration. Further, Defendants knew, or
should have known, that such failure would place vehicle operators and passengers
at risk for serious injury.

686. Defendants knew or should have known that their conduct violated the
Virginia CPA.

687. As alleged above, Defendants made material statements about the
safety and reliability of the Class Vehicles and/or the defettatehing Devics
installed in them that were either false or misleading.

688. To protect their profits and to avoid remediation costs and a public
relations nightmare, Defendants concealed the dangers and risks posed by the Class
Vehicles and/or the defectiv@atching Devics installed in them and theissociated
safety risk, and allowed unsuspecting new and used car purchasers to continue to
buy/lease the Class Vehicles, and allowed them to continue driving highly dangerous

vehicles.
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689. Defendants owed members of the Virginia $ilass a duty to disclose

the true safety and reliability of the Class Vehicles and/or the Latching Device

Defect. Accordingly, Defendants engaged in one or more of the following unfair or

deceptive business prams prohibited by Va. Code Ann. § 5200:

a.

Representing that the Class Vehicles and/or the defdaivwhing
Devices installed in them have characteristics, uses, benefits, and
gualities which they do not have;

Representing that the Class Vehicles antlie defectivd_atching
Devices installed in them are of a particular standard, quality, and
grade when they are not;

Advertising the Class Vehicles and/or the defecthatching
Devices installed in them with the intent not to sell or lease them as
advetised; and

Engaging in any other deception, fraud, false pretense, false

promise, or misrepresentation.

Va. Code Ann. 88 59:200(A)(5)(6), (8), and (14).

690. Because Defendants fraudulently concealed lthéching Device

Defect in Class Vehicles, and discloswf theLatching DeviceDefect would cause

a reasonable consumer to be deterred from purchasing the Class Vehicles, members

of the Virginia SubClass overpaid for the Class Vehicles and the value of the Class
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Vehicles has greatly diminished. In light of the stigma attached to Class Vehicles by
Defendants’ conduct, they are now worth significantly less than they otherwise
would be.

691. Defendants’ failure to disclose and active concealment of the dangers
and risks posed by tHeatching DeviceDefect in Class ¥hicles were material to
members of the Virginia SuBlass. A vehicle made by a reputable manufacturer of
safe vehicles is worth more than an otherwise comparable vehicle made by a
disreputable manufacturer of unsafe vehicles that conceals defects hather t
promptly remedies them.

692. Members of the Virginia SulRlass suffered ascertainable loss caused
by Defendants’ misrepresentations and their failure to disclose material infarmatio
Had they been aware of tHeatching DeviceDefect that existed in the Ga
Vehicles, and Defendants’ complete disregard for safety, the membersGiatise
either would have paid less for their vehicles or would not have purchased or leased
them at all. The members of the Virginia S0lass had no way of discerning that
Deferdants’ representations were false and misleading, or otherwise tg#nein
facts that Defendants had concealed or failed to disclose.

693. Members of the Virginia Sultlass did not receive the benefit of their

bargain as a result of Defendants’ misconduct.
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694. As a direct and proximate result of Defendants’ violations of the
Virginia CPA, members of the Virginia S#blass have suffered injuip-fact
and/or actual damage.

695. Pursuant to Va. Code Ann. 8§ 5204(A)<(B), the Plaintiff and
members of the Virginia Sulass may seek an order enjoining the Defendants’
unfair or deceptive acts or practices and awarding damages and any other just and
proper relief available under the Virginia CPA.

696. Defendants were provided notice of the issues raised in this Count and
this Complaint, as detailed above. In addition, on August 16, 2021, a notice letter
was sent on behalf of members of the Virginia-8ldss to Defendants. Because
Defendants failed to remedy their unlawful conduct within the requisitegared,
members of thé&/irginia SubClass seek all damages and relief to which they are
entitled.

COUNT 1l
BREACH OF EXPRESS WARRANTY
VA. CODE ANN. 88§ 8.2313 AND 8.2A210
(ON BEHALF OF THE VIRGINIA SUB-CLASS)

697. Plaintiff Jennifer Tolbert (for purposes of this count, “Plainjifftings
this claim on behalf of herself and the Virginia Stilass against Defendants on
behalf of purchasers and lessees of the Class Vehicles.

698. Plaintiff re-alleges and incorporates by reference all preceding

allegations as though fully set forth herein.
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699. Defendants are and were at all relevant times “merchantis’ respect
to motor vehicles under Va. Code Ann. §2-804(1) and 8.2AL03(1)(t), and
“sellers” of motor vehicles under 8§ 8193(1)(d).

700. With respect to leases, Defendants are and were at all relevant times
“lessors” of motor vehicles under Va. Code Ann-2/A8103(1)(p).

701. Plaintiff and members of the Virginia Sutlass members who
purchased Class Vehicles in Virginia are “buyers” within the meaning of Va. Code
Ann. § 8.2103(1)(a).

702. Members of th&/irginia SubClass who leased FCA Class Vehicles in
Virginia are “lessees” within the meaning of Va. Code Ann. § 8R3(1)(n).

703. The Class Vehicles are and were at all relevant times “goods” within
the meaning of Va. Code Ann. 88 8.@5(1) and 8.2AL03()(h).

704. Defendants provided Plaintiff and members of the Virginia-Slass
with one or more express warranties in connection with thenpsecor lease of
Class Vehicles. For illustrative purposes, Defendants currently provide: (1) bumper
to-bumper coverage for six years or 72,000 miles, whichever came first; or (2) four
years, or 50,000 miles, whichever comes first, on a butogeumper basis. Under
the warranties provided to Plaintiff and the Virginia Silass, Defendants

promised to repair or replace covered defective components, at no cost to owners
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and lessees of the Class Vehicles. As alleged herein, Defendants breached these
warranties.

705. Defendants represented in the maintenance schedules and warranty
guides for the Class Vehicles that there would be no need to inspect, repair, replace
or service thd.atching Deviceprior to 280,000miles. Such representations formed
the basis of the bargain in Plaintiff and members of the VirginiaQabs’s
decisions to purchase or lease the Class Vehicles.

706. Defendantsalso marketed the Class Vehicles as high quality, reliable,
and safe vehicles, and that Defendants would stand behind the quality of their
products and promptly repair any defects. These statements helped conceal the
existence of thd.atching DeviceDefectand its corresponding safety risk from
Plaintiff and members of the Virginia S«itass.

707. Plaintiff and members of the Virginia Suilass have had sufficient
direct dealings with Defendants or their agents, their authorized dealerships, to
establish privityof contract between Defendants, on the one hand, and Plaintiff and
members of the Virginia SeBGlass, on the other hand. Nonetheless, privity is not
required here because Plaintiff and each of the other members of the Classes are
intended thireparty beneficiaries of contracts between Defendamistheir dealers.

The dealers were not intended to be the ultimate users of the Class Vehiclegeand ha

no rights under the warranty agreements provided with the Class Vehicles; the
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warranty agreements were demd for and intended to benefit purchasers and
lessees of the Class Vehicles only.

708. Defendants’ warranties formed a basis of the bargain that was reached
when Plaintiff and members of the Virginia SGkass purchased or leased their
Class Vehicles. Given #ét the nature of the Latching Devibefect is by design, the
warranties are substantively unconscionable because Defendants knew that the
Latching Devicewas defective and manipulated the warranties in such a manner to
avoid paying the costs to repair &rdreplace the Latching Device

709. Plaintiff and members of the Virginia Suiflass were induced to
purchase or lease the Class Vehicles under false and/or fraudulent pretenses. Despite
the existence of the warranties, Defendants failed to adequately inform Plaiatiff a
members of the Virginia SuBGlass that the Class Vehicles containedLiaehing
DeviceDefect and failed to provide a suitable repair or replacement aftiching
Devicefree of charge within a reasonable time.

710. On information and belief, &endants have not suitably repaired or
replaced the defectiieatching Devicdree of charge for Plaintiff and members of
the Virginia SubClass despite the existence of the Defect in the Class Vehicles at
the time of sale or lease.

711. The warranties accompging Class Vehicles were procedurally and

substantively unconscionable because of the disparity in bargaining power of the
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parties, the purchasers’ lack of knowledge that Class Vehicles were defdwtive, t
inability of Class Vehicle purchasers to bargawth Defendants to increase
coverage of the warranties, their lack of knowledge, their lack of meaningful
alternatives, disparity in sophistication of the parties, unfair terms in the warranty
(including, but not limited to, exclusion of design defects that unfairly favored
Defendants particularly where there were Class Vehicle defects known only to
Defendants and the warranty unfairly shifted repair costs to consumers when the
Defect manifests in the Class Vehicldaring their reasonably expected life),
absence of effective warranty competition, and the fact that Class Vehicles lfail wit
substantially fewer miles of operation than competitive vehicles from other
manufacturers or models much like the Class Vehicles withouliiching Device
Defect.

712. The time limits contained in Defendants’ warranty periods were also
unconscionable and inadequate to protect Plaintiff and members of the Virginia Sub
Class. Among other things, Plaintiff and members of the Virginia@Bass did not
determine these time limitations, the terms of which unreasonably favored
Defendants. A gross disparity in bargaining power existed between Defendants and
members of the Classes, and Defendants knew or should have known that the Class
Vehicles were defective at the time of saldemse and that the Latching Device

Defect posed a safety risk.
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713. Defendants were provided notice of thatching DeviceDefect by
numerous consumer complaints made to their authorized dealers nationwide,
complaints to NHTSA and through their own testingffoAding Defendants a
reasonable opportunity to cure their breach of written warranties would be
unnecessary and futile here because Defendants have known of, concealed the
Latching DeviceDefect, and have failed to provide a suitable repair or replacement
of the defectivd_atching Devicdree of charge within a reasonable time.

714. Defendants were provided notice by Plaintiff of their breach of express
warranties by letter dateflugust 16, 202. SeeExhibit A. Despite this notice,
Defendants did not cure their breach of express warranties and failed to @ovide
suitable repair or replacement of the defedtiaehing Devicdree of charge within
a reasonable time.

715. Because of thé.atching Devece Defect, the Class Vehicles are not
reliable and owners of these vehicles have lost confidence in the ability of Class
Vehicles to perform the function of safe reliable transportation.

716. As a direct and proximate result of Defendants’ breach of express
warranties, Plaintiff and members of the Virginia Sblass have been damaged in
an amount to be determined at trial.

717. In the alternative, should Defendants claim thatlthtching Device

Defect is covered under the warranties, the warranties now fail irssengal
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purpose because the contractual remedy is insufficient to make Plaintiff and
members of the Virginia SuBlass whole because, on information and belief,
Defendants have failed and/or have refused to adequately provide the promised
remedies withira reasonable time.

718. Finally, because of Defendants’ breach of express warranty as set forth
herein, Plaintiff and members of the Virginia SOlass assert, as additional and/or
alternative remedies, the revocation of acceptance of the goods and thearetur
Plaintiff and members of the Virginia Sutlass of the purchase or lease price of all
Class Venhicles currently owned or leased, and for such other incidental and
consequential damages as allowed.

COUNT I
BREACH OF IMPLIED WARRANTY OF MERCHANTAB ILITY
VA. CODE ANN. 88 8.2314 AND 8.2A212
(ON BEHALF OF THE VIRGINIA SUB-CLASS)

719. Plaintiff Jennifer Tolbert (for purposes of this count, “Plaintiff’) brings
this claim on behalf of herself and the Virginia Stilass against Defendants on
behalf of purchasers amessees of the Class Vehicles.

720. Plaintiff re-alleges and incorporates by reference all preceding
allegations as though fully set forth herein.

721. Defendants are and were at all relevant times “merchantis respect

to motor vehicles under Va. Code Ann. 82-804(1) and 8.2AL03(1)(t), and

“sellers” of motor vehicles under 8§ 8193(1)(d).
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722. With respect to leases, Defendants are and were at all relevant times
“lessors” of motor vehicles under Va. Code Ann. 8§ 818(1)(p).

723. Plaintiff and members of the Virginia Si@tass who purchased Class
Vehicles in Virginia are “buyers” within the meaning of Va. Code Ann-& 8
313(2).

724. Members of the Virginia Sultlass who leased FCA Class Vehicles in
Virginia are “lessees” within the meaning of Va. Code Ann-ZA8103(1)n).

725. The Class Vehicles are and were at all relevant times “goods” within
the meaning of Va. Code Ann. 88 8.@5(1) and 8.2A103(1)(h).

726. A warranty that the Class Vehicles were in merchantable condition and
fit for the ordinary purpose for which such goads used is implied by law pursuant
to Va. Code Ann. 88 8:314 and 8.2A212.

727. The Class Vehicles, when sold or leased and at all times thereafter, were
not in merchantable condition and were and are not fit for the ordinary purpose of
providing safe andetiable transportation. The Class Vehicles contain an inherent
defect—the Latching DeviceDefect—(at the time of sale or lease and thereafter)
and present an undisclosed safety risk to drivers and occupants. Thus, Defendants
breached their implied warranty of merchantability.

728. Through their maintenance schedules, Defendants further represented

that the defective Latching Deviaeould not need periodic inspection, repair or
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replacement befor80,000 miles and/or fraudulently concealed the need for
periodc inspection, repair or replacement of thetching Devicebefore280,000
miles by omitting thé.atching Devicdrom the maintenance schedules. Defendants
cannot disclaim their implied warranty as they knowingly sold or leased a defective
product.

729. Plainiff and members of the Virginia Sublass have had sufficient
direct dealings with Defendants or their agents, their authorized dealerships, to
establish privity of contract between Defendants, on the one hand, and Plaintiff and
members of the Virginia SuBlass, on the other hand. Nonetheless, privity is not
required here because Plaintiffs and each of the other members of the Classes are
intended thireparty beneficiaries of contracts between Defendamiistheir dealers.

The dealers were not intendeddae the ultimate users of the Class Vehicles and have
no rights under the warranty agreements provided with the Class Vehicles.

730. Defendants were provided notice of thatching DeviceDefect by
numerous consumer complaints made to their authorized desé@mwide,
complaints to NHTSA and through their own testing. Affording Defendants a
reasonable opportunity to cure their breach of implied warranties would be
unnecessary and futile here because Defendants have known of and concealed the
Latching DeviceDefect and, on information and belief, have refused to repair or

replace the defectivieatching Devicdree of charge within a reasonable time.
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731. Defendants were further provided notice by Plaintiff of their breach of
implied warranties by letter date&ligust 16, 2021 SeeExhibit A. Despite this
notice, Defendants did not cure their breach of implied warranties and failed to
provide a suitable repair or replacement of the defective Latching Degeef
charge within a reasonable time.

732. Any attempt by Defendants to disclaim or limit the implied warranty of
merchantability visavis consumers is unconscionable and unenforceable here.
Specifically, any limitation on Defendants’ warranty is unenforceable because they
knowingly sold or leased a defective protwithout informing consumers about
the Defect. Any applicable time limits contained in Defendants’ warranty periods
were also unconscionable and inadequate to protect Plaintiff and members of the
Virginia SubClass. Among other things, Plaintiff and members of the Virginia Sub
Class did not determine these limitations, the terms of which unreasoaabigd
Defendants. A gross disparity in bargaining power existed between Defendants and
members of the Virginia SuBlass, and Defendants knew or shouldehkmown
that the Class Vehicles were defective at the time of sale or lease and that the
Latching DeviceDefect posed a safety risk.

733. Plaintiff and members of the Virginia Suiiass have been excused

from performance of any warranty obligations as a refuefendants’ conduct
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described herein. The applicable statute of limitations for the implied warraimty cla
has been tolled by the discovery rule and/or fraudulent concealment.

734. As a direct and proximate result of Defendants’ breach of the implied
warrany of merchantability, Plaintiff and members of the Virginia €ilass have
been damaged in an amount to be proven at trial.

IX. PRAYER FOR RELIEF
WHEREFORE, Plaintiffs, on behalf of themselves and all others similarly

situated, respectfully request that thisu@ enter judgment against Defendants and
in favor of Plaintiffs and the Class and SOlass and award the following relief:

A.  An order certifying this action as a class action pursuant to Rule 23 of
the Federal Rules of Civil Procedure, declaring Plaintiffs as the
representatives of the Class and -8llass and Plaintiffs’ counsel as
counsel for the Class and SGlass

B. An order awarding declaratory relief and enjoining Defendants from
continuing the unlawful, deceptive, fraudulent, harmful, and unfair
business conduct and practices alleged herein;

C. Injunctive and equitable relief in the form of a comprehensive program
to repair or replace thieatching Devicen all Class Vehicles, and/or
buyback all Class Vehicles, and to fully reimburse and make whole a

members of theClassfor all costs and economic losses;
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D. Appropriate injunctive and equitable relief;

E. A declaration that Defendants are financially responsible for all Class
notice and the administration of Class relief;

F.  An order awarding costs, restitution, disgorgement, punitive damages,
treble damages and exemplary damages under applicable law, and
compensatory damages for economic loss, overpayment daraages,
out-of-pocket costs in an amount to be determined at trial;

G. An order awarding any applicabstatutory and civil penalties;

H. A declaration that Defendants are required to engage in corrective
advertising;

l. An order requiring Defendants to pay both-paad posjudgment
interest on any amounts awarded;

J. An award of costs, expenses and attorneys’ fees as permitted by law;
and

K.  Such other or further relief as the Court may deem appropriate, just, and
equitable.

X.  DEMAND FOR JURY TRIA L

Pursuant to Federal Rule of Civil Procedure 38(b), Plaintiffs demand a trial

by jury of any and all issues in this actiso triable of right.
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DATED: Octoberl5, 2021 Respectfully submitted,

/sl James E. Cecchi
Christopher A. Seeger James E. Cecchi
Christopher L. Ayers Caroline F. Batrtlett
SEEGER WEISS LLP Jordan M. Steele
55 Challenger Road"&-loor CARELLA, BYRNE, CECCHI,
Ridgefield Park, NJ 07660 OLSTEIN, BRODY & AGNELLO, P.C.
Telephone: (973) 639100 5 Becker Farm Road
Facsimile: (973) 678656 Roseland, New Jersey 07068
cseeger@seegerweiss.com Telephone: (9739941700
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Steve W. Berman
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Seattle, Washington 98101
Telephone: (206) 623292
Facsimile:(206) 6230594
steve@hbsslaw.com

223



	I. INTRODUCTION
	II. JURISDICTION AND VENUE
	III. PARTIES
	IV. FACTUAL ALLEGATIONS
	A. The Atlas Is Manufactured In the United States and Marketed As A Safe, Family-Ready Vehicle.
	B. Volkswagen Used A Dangerous and Defective Latching Device In The Atlas.
	C. Volkswagen Knew About the Latching Device Defect But Has Failed To Correct The Defect.
	1. National Highway Traffic Safety Administration Complaints
	2. Technical Service Bulletins and Technical Tips
	3. Prior Recall of the 2018 Volkswagen Atlas and National Attention on Mounting Seat-Structural Injuries.

	D. Despite Its Knowledge, Volkswagen Misrepresented And Concealed Important Information About the Latching Device Defect and Class Vehicle Safety.

	V. CLASS ACTION ALLEGATIONS
	A. The Class Definition
	B. Numerosity: Federal Rule of Civil Procedure 23(a)(1)
	C. Commonality and Predominance: Federal Rule of Civil Procedure 23(a)(2) and 23(b)(3)
	D. Typicality: Federal Rule of Civil Procedure 23(a)(3)
	E. Adequacy: Federal Rule of Civil Procedure 23(a)(4)
	F. Declaratory and Injunctive Relief: Federal Rule of Civil Procedure 23(b)(2)
	G. Superiority: Federal Rule of Civil Procedure 23(b)(3)

	VI. ANY APPLICABLE STATUTES OF LIMITATION ARE TOLLED
	VII. NATIONWIDE CLASS CLAIMS
	NATIONWIDE COUNT I
	VIOLATION OF THE MAGNUSON-MOSS WARRANTY ACT
	NATIONWIDE COUNT II
	FRAUD BY CONCEALMENT OR OMISSION
	NATIONWIDE COUNT III
	NEGLIGENT MISREPRESENTATION
	NATIONWIDE COUNT IV
	UNJUST ENRICHMENT
	NATIONWIDE COUNT V
	VIOLATION OF THE N.J. CONSUMER FRAUD ACT (“NJCFA”)
	NATIONWIDE COUNT VI
	BREACH OF EXPRESS WARRANTY
	NATIONWIDE COUNT VII
	BREACH OF IMPLIED WARRANTY OF MERCHANTABILITY

	VIII. STATE SPECIFIC CLAIMS
	A. California Counts
	B. Florida Counts
	C. Kentucky Counts
	D. Massachusetts Counts
	E. Michigan Counts
	F. New York Counts
	G. Pennsylvania Counts
	H. Texas Counts
	I. Virginia Counts

	IX. PRAYER FOR RELIEF

