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UNITED STATES DISTRICT COURT  
DISTRICT OF NEBRASKA 

 
FRANCIS SHAEFFER, individually, and 
on behalf 
of all others similarly situated, 
 
     Plaintiff, 
 
v. 
 
TD AMERITRADE, INC., 
 
     Defendant. 

 
        No.  
 
 
 
 Class Action Complaint 
 
Jury Trial Demanded 

 
 Francis Shaeffer sues TD Ameritrade, Inc. (“TD” or “Defendant”) for violations of 

contractual duties under Nebraska state law. He sues on his own behalf and on behalf of all 

others similarly situated. Mr. Shaeffer (“Plaintiff”)  alleges:  

NATURE OF THE CASE 

1. Plaintiff asserts this nationwide class action on behalf of all TD brokerage 

account customers who attempted to sell AMC securities through TD’s trading platform and 

were prohibited from doing or delayed in doing so on January 28, 2021, and who sustained 

damages as a result. Plaintiff brings this action for breaches of contract and  implied covenant 

of good faith and fair dealing. The contracts and covenant are governed by Nebraska law. 

2. TD used its power as a securities broker, along with its platform’s, and on-line 

trading devices, tools and equipment, to block Plaintiff and members of Plaintiff’s putative 

class who are TD account holders from trading stock in AMC Entertainment Holding, Inc., a 

company whose securities are traded on the New York Stock Exchange under the symbol 

(“AMC”).  TD did so deliberately during a “short squeeze” market condition that was fully 
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known to TD. A “short squeeze” occurs1 when persons holding positions requiring that they 

deliver AMC shares (or share s of other companies) they do not have must find them to fulfill 

obligations, but the shares cannot be found in the markets because they are withheld from trade 

by owners or market-impacting brokers who prevent access to the market by investors seeking 

shares.2 

3. In the latter part of 2020, the stock price per share of certain companies began 

to act volatile, including stock of the publicly traded AMC. AMC is the nation’s largest movie-

theater chain. AMC’s financial performance suffered due to the COVID-19 pandemic’s effect 

on customer attendance at AMC theaters. AMC’s stock price began to increase substantially 

as a result of retailer investors3 buying the stock in January 2021.  

4. The increase in AMC’s stock price was due in part to the actions of individual 

investors using TD’s trading platform to purchase AMC stock for its value as well as online 

retail investors, who were purchasing AMC stock to combat the actions of hedge funds to 

“short” the stock. Hedge funds viewed AMC as a prime short target. Various hedge funds had 

begun to short AMC, which is borrowing and subsequently selling a stock at a current price 

 
1  “In a so-called ‘short squeeze,’ the price of a stock is inflated to levels at which the short seller can no 
longer accept the costs associated with maintaining the short position, or at which the risk of loss is 
increased beyond acceptable levels, forcing the short seller to ‘cover’ his position. This has the dual effect 
of removing the short seller from the company's market and further increasing demand for the company's 
stock, as the short seller must purchase the inflated shares from the limited amount available in the public 
market.”   
Rocker Management, L.L.C. v. Lernout & Hauspie Speech Products N.V., 2007 WL 9782803, at *2 
(D.N.J., 2007). 
 
2  The Ninth Circuit Bankruptcy Appellate Panel described a “short squeeze” as “a strategy of controlling 
the supply of a security and buying-in short sellers with one's own inventory.”  In re Perle, 2010 WL 
6259964, at *11 (9th Cir..BAP  2010). 

 
3 “Retail investors” are non-institutional traders, often referred to as individual investors. They buy or sell 
securities for personal accounts. 
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and promising to buy the stock back from the lender at a later date. The goal of the short seller 

is that the price of the stock will fall, giving the short seller the difference between the initial 

value of the stock and the lower, current value of the stock as profit.  

5. These actions led to a market  “short squeeze” adversely affecting persons 

seeking to trade AMC shares by acquiring or them or filling positions to sell them.   

6. The short squeeze benefitted the retail investors, who reaped the gains as AMC 

stock price soared. The hedge funds and others shorting the stock were soon in debt for billions. 

As AMC stock continued to dramatically increase in price so did the short sellers’ liability. 

7. TD is an online brokerage firm used by many investors and is commission free. 

TD markets itself as providing its customers access to a spectrum of resources including real 

time quotes, charts, third-party analyst reports and the most advanced trading platforms to 

ensure the customer has the power to build the customer’s stock trading strategy the way he/she 

wants. 

8. TD purposely, knowingly and willfully prevented plaintiff and the proposed 

class from trading in AMC stock from its trading platform in the midst of the short squeeze, 

thereby manipulating the open market to artificially lower the price. 

9. TD’s actions harmed plaintiff and the proposed class.       

 JURISDICTION AND VENUE 

10. The Court has jurisdiction over Plaintiff’s claims pursuant to 28 U.S.C. § 

1332(d), because: (a) this action is brought as a proposed class action under Fed. R. Civ. P. 23; 

(b) the proposed Class includes more than 100 members; (c) many of the proposed Class 

Members are citizens of states that are diverse from Defendant’s domicile; and (d) the matter 

in controversy exceeds $5,000,000, exclusive of interest and costs. 
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11. Venue is proper in this judicial District under 28 U.S.C. § 1391(b)(1) because 

Defendant’s headquarters and principal place of business is in this District and a  substantial 

part of the activity giving risk to Plaintiff’s claim occurred here.  

12. The Client Agreement between TD Ameritrade and Plaintiff provides that the 

parties “consent to jurisdiction and venue within the State of Nebraska for all disputes arising 

out of or relating to this Agreement.”  Plaintiff believes this provision appears in all TD Client  

Agreements. Client Agreements establish a broker – customer relationship between TD, 

Plaintiff and other TD customers. 

PARTIES 

13. Plaintiff Francis Shaeffer is a resident of the State of Georgia.  

14. Defendant TD is a Delaware corporation with its principal place of business at 

200 South 108th Avenue, Omaha, Nebraska 68154. TD is a broker that offers an electronic 

trading platform for the trade of financial assets including common stocks, preferred stocks, 

futures contracts, exchange-traded funds, options, cryptocurrency, mutual funds, and fixed 

income investments. TD provides investing and trading services for 11 million client accounts 

that total more than $1 trillion in assets, and custodial services for more than 6,000 independent 

registered investment advisors. TD Ameritrade is a member of the Financial Industry 

Regulatory Authority, Inc. (“FINRA”), a government-authorized not-for-profit organization 

that oversees U.S. broker-dealers. TD is also a member of the Securities Investor Protection 

Corporation (“SIPC”). SIPC is a federally mandated non-profit company that collects cash and 

other assets of financially distressed brokerage firms for the benefit of their customers. TD is 

registered with the U.S. Securities and Exchange Commission ("SEC"). TD  is a subsidiary of 

The Charles Schwab Corporation, which acquired TD Ameritrade effective October 2020. 
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FACTUAL BACKGROUND 

The Rise of AMC Stock 

15. In late 2020, stocks for various companies began to fluctuate greatly in market 

price. This included AMC stock, which experienced an extreme downturn in price that 

corresponded with a decline in use of theaters by moviegoers. This price trend reversed in early 

2021 when AMC’s stock price began to dramatically rise.   

16. In January of 2021, AMC stock rose steadily, gaining nearly 50% in the first 

three weeks of the year. 

17. On Monday, January 25, 2021, AMC announced that it had raised $917 million 

in capital.4 The market reacted quickly. AMC stock gained 26% on January 25, 2021, and 

another 12% the next day.  

18. After it was publicly known and discussed in investment circles, which occurred 

before January 26, 2021 that AMC was one of Wall Street’s most shorted stocks (i.e., sold by 

persons without shares at the time of sale), retail investors began to invest heavily in AMC, 

shooting it up 360% overnight to a value of $20.36 per share. Within an hour into the trading 

day on January 27, 2021, more than 500 million shares of AMC had changed hands – compared 

to a 30-day average volume of 86 million shares. By the end of the trading day on January 27, 

2021, more than 1.1 billion shares of AMC had changed hands.5 

 
4 AMC Raises $917 Million of Fresh Investment Capital Since Mid-December of 2020, 

BusinessWire (Jan. 25, 2021), available at: 
https://www.businesswire.com/news/home/20210125005273/en/AMC-Raises-917-Million-of-Fresh-
Investment-Capital-Since-Mid-December-of-2020.   

5 AMC share price quadruples as retail traders raid hedge-fund short targets, CNBC (Jan. 27, 
2021), available at: https://www.cnbc.com/2021/01/27/amc-shares-triple-as-retail-investor-raid-of-hedge-
fund-short-targets-spreads-from-gamestop.html.  
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19. This trading volume had the effect of distributing wealth to smaller, retailer 

investors, and away from hedge funds and massive Wall Street firms that were losing equity 

and money as the stocks they shorted continued to rise. 

TD Ameritrade Failed to Execute Orders for  
the Sale of AMC Stock on January 28, 2021 

20. On January 27, 2021, Plaintiff purchased 235 shares of AMC at a price of 

$16.2271 per share through his TD self-directed brokerage account. Later that same day, 

Plaintiff sold 183 shares of AMC at a price of $17.86 through his TD account. 

21. On January 28, 2021, at 10:16:29 a.m., Plaintiff submitted a sell order for 52 

shares of AMC stock at a price of $13.42 per share. TD failed to execute Plaintiff’s 10:16:29 

a.m. order to sell 52 shares of AMC at a price of $13.42, although TD was obligated to do so 

under Plaintiff’s brokerage agreement and market rules6 and regulations.  

22. As a result of TD’s failure to execute Plaintiff’s initial sell order at 10:16:29 

a.m., on January 28, 2021 to sell 52 shares of AMC at a price of $13.42, and because the price 

of AMC was falling quickly, Plaintiff submitted a second order to sell 52 shares of AMC, this 

time at a price of $10.40 pers share, at 10:27:02 a.m. That sale was immediately rejected by 

TD.   

 
6 Broker-dealers such as TD owe their customers a duty of “best execution.” FINRA Rule 5310.01 regarding 
“Best Execution and Interpositioning” requires that brokers “must make every effort to execute a 
marketable customer order that it receives promptly and fully.” This includes taking into account price, 
order size, trading characteristics of the security, as well as the potential for price improvement and other 
factors. See Newton v. Merrill, Lynch, Pierce, Fenner & Smith, 135 F.3d 266, 270 & n.2 (3d Cir. 1998); 
Marc N. Geman, Securities Exchange Act Release No. 43963 (Feb. 14, 2001) (Commission opinion). 
Although a broker-dealer is not required to examine every customer order individually for compliance with 
its duty of best execution, it must undertake regular and rigorous reviews of the quality of its customer order 
executions. See Payment for Order Flow, Securities and Exchange Commission Final Rule Release, 
Exchange Act Release No. 34902, 59 Fed. Reg. 55006, at 55009 (Oct. 27, 1994). 
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23. Plaintiff watched as the price of AMC continued to plummet. Plaintiff 

submitted a third order to sell 52 shares of AMC at a price of $10.40 per share at 10:27:12 

a.m. That sale was also immediately rejected by TD Ameritrade.  

24. As the price of AMC stock continued to plummet, Plaintiff submitted a fourth 

order to sell. That sale was also immediately rejected by TD Ameritrade.  

25. Plaintiff watched as the price of AMC continued to plummet. Plaintiff submitted 

a fifth order to sell this time 50 shares of AMC. 

26. Plaintiff was forced to helplessly watch as AMC stock plummeted in value 

throughout the day on January 28, 2021.  Though discovery is required, Plaintiff alleges and 

believes that his repeated attempts to sell his remaining shares of AMC were rejected by TD 

because his initial order to sell was not timely executed and remained open throughout the day 

until it expired later that day at 4:08:29 p.m. 

27. Finally, at 5:18:38 p.m. on January 28, 2021, Plaintiff was able to sell 52 shares 

of AMC at a price of $10.76 per share, approximately 20% lower than his initial attempt to 

sell the 52 shares at 10:16 a.m. that morning.  

28. Other traders have reported that, on the morning of January 28, 2021, they 

searched for AMC shares on the TD platform and found it was unavailable.  AMC shares 

offered by Plaintiff never appeared for sale on the platform even though Plaintiff offered the 

shares and AMC is a publicly traded company.  

29. A spokesperson for TD made a public announcement for TD about its 

intentional refusal to post offerings on its trading platform on January 28, 2021, TD announced, 
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“In the interest of mitigating risk for our company and clients, we have put in place several 

restrictions on some transactions in $GME [GameStop], $AMC and other securities.”7 

30. Regulators responded to TD’s alarming public statements immediately. The 

Securities Exchange Commission publicly stated that it would “closely review actions taken 

by regulated entities [such as TD] that may disadvantage investors or otherwise unduly inhibit 

their ability to trade certain securities” and “act to protect retail investors when the facts 

demonstrate abusive or manipulative trading activity that is prohibited by the federal securities 

laws.”8  

CLASS ACTION ALLEGATIONS 

31. Plaintiff brings this class action pursuant to Fed. R. Civ. P. 23(a), (b)(2) and 

(b)(3) on behalf of a proposed Class defined as: 

All TD Ameritrade self-directed brokerage account customers who attempted 
to sell AMC securities through TD Ameritrade and were prohibited from doing 
so and/or whose orders to sell were delayed on January 28, 2021 resulting in a 
sale at a lower price in any of the fifty States, the District of Columbia, Puerto 
Rico, and all other United States territories and possessions. 

32. Excluded from the Class are: (a) TD , its officers, directors and employees; its 

affiliates and affiliates’ officers, directors and employees; its distributors and distributors’ 

officers, directors and employees; (b) Plaintiff’s Counsel; (c) judicial officers and their 

immediate family members and associated court staff assigned to this case; and (d) persons or 

entities who or which timely and properly exclude  themselves from the Class. 

 
7 GameStop and AMC Trading Restricted by TD Ameritrade, Schwab, Robinhood Others, 

MSN.COM (Jan. 28, 2021), available at: https://www.msn.com/en-us/money/topstocks/gamestop-amc-
trading-is-now-being-restricted-at-td-ameritrade-schwab/ar-BB1d9dmv.  

8 Securities and Exchange Commission Public Statement, Statement of Acting Chair Lee and 
Commissioners Pierce, Roisman and Crenshaw Regarding Recent Market Volatility, (January 29, 2021), 
available at http://www.sec.gov/news/public-statement/joint-statement-market volatility-2021-01-29. 
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33. Certification of Plaintiff’s claims for class wide treatment is appropriate because 

Plaintiff can prove the elements of his claims on a class wide basis using the same evidence as 

would be used to prove those elements in individual actions alleging the same claims. Class 

members are also readily ascertainable from the records of TD. 

34. Numerosity—Federal Rule of Civil Procedure 23(a)(1). The precise number 

of members of the proposed class is unknown to Plaintiff at this time, but, based on information 

and belief and publicly available reports, Class Members number at the very least in the tens 

of thousands  of people. Therefore, the Class is so numerous that joinder of all members would 

be impracticable. All Class Members may be notified of the pendency of this action. 

35. Commonality and Predominance—Federal Rule of Civil Procedure 

23(a)(2) and 23(b)(3). This action involves common questions of law and fact that 

predominate over any questions affecting individual Class Members, including: 

a. Whether TD knowingly failed to provide the financial services that were 

required to process reasonable customer demand in high-volume trading time periods, 

including trading securities that are available on every other competitive platform. 

b. Whether TD was in breach of its legal, regulatory, and licensing requirements 

by failing to provide adequate access to financial services.  

c. Whether TD violated FINRA Rule 5310, among other FINRA rules, state rules, 

and federal regulations. 

d. Whether TD was in breach of its brokerage Agreement contracts and/or the 

implied covenant of good faith and fair dealing in connection with its failure to provide 

financial services. 
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e. Whether Plaintiff and other Class Members have been damaged and, if so, the 

extent of such damages; and 

f. Whether Plaintiff and other Class Members are entitled to equitable relief, 

including but not limited to, restitution and injunctive relief. 

36. TD engaged in a common course of conduct giving rise to the legal rights sought 

to be enforced by Plaintiff individually and on behalf of other Class Members. Similar or 

identical statutory and common law violations, business practices, and injuries are involved. 

Individual questions, if any, pale by comparison, in both quality and quantity, to the numerous 

common questions that dominate this action. 

37. Typicality—Federal Rule of Civil Procedure 23(a)(3). Plaintiff’s claims are 

typical of the claims of other Class Members because, among other things, Plaintiff and the 

other Class Members were injured through the substantially uniform misconduct described 

above. Plaintiff is advancing the same claims and legal theories on his own behalf and on the 

behalf of other Class Members, and no defense is available to TD that is unique to Plaintiff. 

38. Adequacy of Representation—Federal Rule of Civil Procedure 23(a)(4). 

Plaintiff is an adequate representative of the Class because his interests do not conflict with 

the interests of other Class Members. Additionally, Plaintiff has retained counsel competent 

and experienced in complex class action litigation. Thus, the Class’s interests will be fairly 

and adequately protected by Plaintiff and his counsel. 

39. Predominance and Superiority—Federal Rule of Civil Procedure 23(b)(2) 

and (3). A class action is superior to any other available means for the fair and efficient 

adjudication of this controversy. Prosecution of separate actions by individual Class Members 

would create the risk of inconsistent or varying adjudications, establishing incompatible 
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standards of conduct for the Defendant  and no unusual difficulties are likely to be encountered 

in the management of this matter as a class action. The damages, harm, or other financial 

detriment suffered individually by Plaintiff and other Class Members are relatively small 

compared to the burden and expense that would be required to litigate their claims on an 

individual basis against Defendant, making it impracticable for the Class Members to 

individually seek redress for Defendant’s wrongful conduct. Treatment as a class action will 

achieve substantial economies of time, effort, and expense, and provide comprehensive and 

uniform supervision by a single court . 

40. The prerequisites to maintaining a class action for injunctive or equitable relief 

pursuant to Federal Rule of Civil Procedure 23(b)(2) are met as TD has acted or refused to act 

on grounds generally applicable to the Class, thereby making final injunctive, declaratory, or 

equitable relief appropriate with respect to the Class as a whole. 

CLAIM I 
(Breach of Contract) 

41. Plaintiff  incorporates all allegations above here. 

42. Plaintiff and members of the class entered into an agreement with TD  to provide 

brokerage services through a self-directed brokerage account (“Agreement”). A copy of the 

Agreement is attached hereto as Exhibit 1.   

43. Under the Agreement, customers are “responsible for all purchase and sell 

orders” “based on [their] own investment decisions.” TD  may only “refuse [an] order, or delay 

placing [an] order, if [TD ] determine[s] that an order requires clarification from [customer.]”  
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44. The Agreement states that TD  is a member of the FINRA, a self-regulatory 

organization. It defines “Applicable Rules” to include “rules of any self-regulatory 

organization.”    

45. FINRA Rule 5310.01 regarding “Best Execution and Interpositioning” requires 

that brokers “must make every effort to execute a marketable customer order that it receives 

promptly and fully.”  

46. TD  delayed and/or failed to execute orders to sell AMC stock placed by Plaintiff 

and members of the class on January 28, 2021.  

47. TD  breached the Agreement by delaying and/or rejecting orders to sell AMC 

stock on January 28, 2021.  

48. TD’s failure to process orders to sell AMC stock on January 28, 2021 in breach 

of the Agreement caused harm, losses and damages to Plaintiff and members of the class.   

CLAIM II 
(Breach of Implied Covenant of Good Faith and Fair Dealing) 

49. Plaintiff incorporates all allegations above, here. 

50. Plaintiff and the Class entered into the Agreement with Defendant TD to open 

a TD trading account. They agreed to TD’s terms and conditions in order to use TD’s website 

and trading platform. 

51. Plaintiff and the Class fulfilled their obligations under these contracts by 

adhering to the agreed upon terms and by using TD’s trading services. 

52. TD was obligated to provide the trading services required under those contracts 

at all times, including but not limited to trades of AMC stock. 

8:21-cv-00093-RFR-MDN   Doc # 1   Filed: 03/08/21   Page 12 of 25 - Page ID # 12



13 
 

53. When initially entering the Agreement, Plaintiff and the Class could and most 

actually did trade AMC stock. 

54. TD unfairly interfered with the rights of Plaintiff and the Class to receive the 

benefits of the Agreement by, among other things, (a) failing to provide services necessary to 

timely execute a trade on the stock market; (b) failing to allow its users to trade certain 

securities at all, including AMC stock; (c) failing to inform its users in a timely manner of the 

drastic changes in trading abilities; and (d) prohibiting Plaintiff and the Class from trading in 

AMC stock for its own pecuniary interest and not disclosing that interest to Plaintiff and the 

Class. 

55. TD acted in bad faith by placing its interests over its contractual duties to its 

users like and including Plaintiff. 

56. TD's conduct has caused Plaintiff and the Class harm, losses, and damages. 

These losses reflect damages to Plaintiffs and the Class in an amount to be determined at trial. 

REQUESTS FOR RELIEF 

On the foregoing basis , Plaintiffs, individually and on behalf of the Class Members, 

respectfully request that the Court enter Orders and Judgment that: 

a. Certify the Class under Fed  R of Civ P  23(a), 23(b)(2), and 23(b)(3), as 

requested. 

b. Appoint Plaintiff as Class Representative and his lawyers as Class Counsel. 

c. Award  Plaintiff and the other Class Members damages. 

f.  Award  Plaintiffs and the other Class Members declaratory and injunctive relief, 

including restraining TD, their officers, agents, servants, employees, attorneys, and 
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those in active concert or participation with them, from the continued and unauthorized 

restriction of the trading ability of the Plaintiff and Class, as defined herein. 

g. Award  Plaintiff and the Class pre-judgment and post-judgment interest on all 

amounts awarded to the extent permitted by law. 

h. Award Plaintiff and the Class reasonable attorneys’ fees, costs, and expenses. 

i. Grant  relief as the law requires and the Court and Jury  decide are appropriate. 

JURY TRIAL DEMAND 

Pursuant to  U. S. Const Amend VII and Fed R Civ P 38(b), Plaintiff demands a trial 

by jury on all claims so triable. 

Respectfully submitted, 
 
/s/ David A. Domina 
Domina Law Group pc llo 
2425 S. 144th St. 
Omaha, NE 68144 
(402) 493-4100 
ddomina@dominalaw.com 
 

James M. Evangelista 
David J. Worley 
Kristi Stahnke McGregor 
Stuart Guber 
Leslie Toran 
EVANGELISTA WORLEY, LLC  
500 Sugar Mill Road, Suite 245A  
Atlanta, GA 30350 
  (404) 205-8400 
jim@ewlawllc.com 
david@ewlawllc.com 
kristi@ewlawllc.com 
stuart@ewlawllc.com 
leslie@ewlawllc.com 
 
Pro Hac Vice Admission requested 
 

                        Lawyers for Plaintiff and Proposed Class 
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(Incorporated at ¶42 of Complaint) 
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