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IN THE ST. LOUIS COUNTY CIRCUIT COURT 

STATE OF MISSOURI 

Brendan Abbott, individually and on behalf of 

all others similarly situated, 

Plaintiff,    Case No. _________________ 

- against -

       SERVE DEFENDANT AT: 

[CT CORPORATION SYSTEM 

    208 S. LaSalle St. Suite 814 

    Chicago, IL 60604] 

Golden Grain Company, 
Jury Trial Demanded 

Defendant 

Plaintiff alleges upon information and belief, except for allegations pertaining to Plaintiff, 

which are based on personal knowledge: 

1. Golden Grain Company (“Defendant”) manufactures, labels, markets, and sells Rice

Pilaf Original Mix under the Near East brand (“Products”). 

I. CONSUMERS VALUE BIGGER PACKAGING

2. Consumers purchasing everyday items such as low-cost groceries are likely to

exhibit a low degree of care. 

3. The average consumer spends 13 seconds making an in-store purchasing decision.

4. Faced with a large and a smaller box, consumers choose the larger box, thinking it is

a better value. 

5. Studies show approximately 80 percent of consumers do not look at label

information, especially the net weight and servings. 

6. Though a reasonable consumer does not expect a package to burst at the seams, they

expect the amount of product bears a reasonable relationship to the size of the package. 
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II. EMPTY SPACE IN DEFENDANT’S RICE PILAF ORIGINAL MIX BOXES 

7. The Product is sold in a box 16.2 centimeters high. 

8. Despite its height, the box is filled to 5.5 centimeters with rice pilaf.  

  

9. The result is that the package is 33% full of Rice Pilaf, with 66% empty space other 

than a thin “flavoring package.”1 

10. Consumers are misled into believing that they are purchasing substantially more rice 

pilaf than they receive. 

III. NO LEGITIMATE REASONS FOR EMPTY SPACE 

11. Federal and identical state regulations recognize that deceptive packaging can be 

 
1 The flavoring packages in the Products are themselves too large, and do not justify boxes only 

one third full of the advertised contents.  
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used to the detriment of consumers, but also that there are valid reasons (“safe harbors”) for why 

foods may have what appears to be excess space, or slack-fill. See 21 C.F.R. § 100.100 

(“Misleading containers.”). 

12. For slack-fill to be deemed nonfunctional, the empty space cannot be due to one of 

the six recognized safe harbors. 21 C.F.R. § 100.100(a)(1)-(6) (“Safe Harbors”). 

13. The slack-fill in the Product is nonfunctional because it is not covered under any of 

these safe harbors. 

14. First, the rice pilaf does not require more than 60% empty space to protect it from 

damage, as it is not at risk of breakage. See 21 C.F.R. § 100.100(a)(1) (“Protection of the contents 

of the package”). 

15. This is in contrast to potato chips, which contain a significant amount of air to prevent 

the contents from being crushed and the chips destroyed. 

16. In fact, rice pilaf would be better protected in a smaller box, because the excess air 

and space in the box allows other items to press against this portion of the box, possibly causing it 

to “pop” or be damaged.  

17. Second, there are no requirements of the machines used to enclose the rice pilaf that 

would leave over 60% of empty space. See 21 C.F.R. § 100.100(a)(2) (“The requirements of the 

machines used for enclosing the contents in such package”). 

18. These machines can use less cardboard and contain the same amount of rice pilaf. 

19. Third, no issue exists with respect to the rice pilaf settling during shipping and 

handling. See 21 C.F.R. § 100.100(a)(3) (“Unavoidable product settling during shipping and 

handling”). 

20. Rice pilaf is dense, and no settling occurs after being filled in the box. 
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21. Fourth, the packaging is not required to perform a specific function, i.e., play a role 

in the preparation or consumption of the rice pilaf. See 21 C.F.R. § 100.100(a)(4). 

22. Once a customer pours the rice pilaf into a bowl for cooking, the box’s role is 

finished. 

23. Fifth, the box is not a “reusable container,” nor part of the presentation of the rice 

pilaf and does not have value in proportion to the value of the rice pilaf, independent of its function 

to hold the rice pilaf. See 21 C.F.R. § 100.100(a)(5).  

24. This is confirmed because the box is discarded after, and not intended to be filled 

with other items. 

25. The box does not contain any re-sealable top or special coatings which would 

facilitate its further use. 

26. Sixth, no inability exists to increase the amount of rice pilaf or to reduce the size of 

the box to a minimum size necessary to accommodate required food labeling or perform another 

purpose. See 21 C.F.R. § 100.100(a)(6).  

27. There is no need for a tamper resistant device, and the Product is sold without one. 

28. Defendant can reduce deception by adding a prominent fill line or transparent 

window to the front label. 

29. To the extent the front of the Product contains any “lines,” which may indicate to 

consumers where the contents come up to, the only line is beneath “Rice Pilaf Mix” and above 

“Original.” 

30. However, this line is twice as high as the actual level of rice pilaf. 

31. The value of the Product that Plaintiff purchased was materially less than its value 

as represented by Defendant.  
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32. Defendant sold more of the Product and at higher prices than it would have in the 

absence of this misconduct, resulting in additional profits at the expense of consumers. 

33. As a result of the false and misleading representations, the Product is sold at a 

premium price, approximately $2.33 per 6.09 OZ, excluding tax and sales, higher than similar 

products, represented in a non-misleading way, and higher than it would be sold for absent the 

excessively large and underfilled box. 

Parties, Jurisdiction & Venue 

34. Plaintiff Brendan Abbott is a citizen of Missouri, and resides in this judicial circuit. 

35. Defendant Golden Grain Company is a California corporation with a principal place 

of business in Chicago, Cook County, Illinois. 

36. The members of the class or classes Plaintiff seeks to represent are more than 100, 

because the Product has been sold with the representations described here for several years, in 

thousands of stores and online, across the States covered by Plaintiff’s proposed classes. 

37. The Product is available to consumers from grocery stores, big box stores, 

convenience stores, and online. 

38. Venue is appropriate in this Court because a substantial part of the events or 

omissions giving rise to the claims occurred here, including Plaintiff’s purchase, transactions 

and/or use of the Product and awareness and/or experiences of and with the issues described here. 

39. Plaintiff purchased the Product at locations including Walmart Supercenter 1202 S. 

Kirkwood Rd., Kirkwood, Missouri, 63144, between October 7, 2022 through October 10, 2022, 

among other times. 

40. Plaintiff relied on the words, terms coloring, descriptions, layout, placement, 

packaging, and/or images on the Product, on the labeling, statements, omissions, claims, and 
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instructions, made by Defendant or at its directions, in digital, print and/or social media, which 

accompanied the Product and separately, through in-store, digital, audio, and print marketing. 

41. Plaintiff viewed the container and expected it would contain more rice pilaf than it 

did and that the contents would be greater than they were. 

42. Plaintiff was disappointed when he opened the box and saw the box was mostly 

empty, and the rice pilaf did not even fill half the box.  

43. Plaintiff bought the Product at or exceeding the above-referenced price. 

44. Plaintiff chose between Defendant’s Product and products represented similarly, but 

which did not misrepresent their attributes, requirements, instructions, features, and/or 

components. 

45. Plaintiff would not have purchased the Product if he knew the box would be mostly 

empty or would have paid less for it. 

46. The Product was worth less than what Plaintiff paid and he would not have paid as 

much absent Defendant's use of an excessively large box. 

47. Plaintiff intends to, seeks to, and will purchase the Product again when he can do so 

with the assurance its representations are consistent with its attributes and/or composition. 

48. Plaintiff is unable to rely on the labeling and representations not only of this Product, 

but other similar products raising identical issues – including several varieties and flavors of rice, 

rice pilaf, quinoa, couscous and taboule (“Similar Products”) – because he is unsure whether those 

representations are truthful. 

Class Allegations 

49. Plaintiff seeks certification under Fed. R. Civ. P. 23 of the following classes: 
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Missouri Class: All persons in the State of Missouri 

who purchased the Product during the statutes of 

limitations for each cause of action alleged; and 

Consumer Fraud Multi-State Class: All persons in 

the States of Alaska, Montana, Wyoming, Arkansas, 

Idaho, Kentucky, West Virginia, Kansas, Iowa, 

Mississippi, Nebraska, and Utah who purchased the 

Product during the statutes of limitations for each 

cause of action alleged. 

50. Common questions of issues, law, and fact predominate and include whether 

Defendant’s representations were and are misleading and if Plaintiff and class members are entitled 

to damages. 

51. Plaintiff's claims and basis for relief are typical to other members because all were 

subjected to the same unfair, misleading, and deceptive representations, omissions, and actions. 

52. Plaintiff is an adequate representative because his interests do not conflict with other 

members.  

53. No individual inquiry is necessary since the focus is only on Defendant’s practices 

and the class is definable and ascertainable. 

54. Individual actions would risk inconsistent results, be repetitive and are impractical 

to justify, as the claims are modest relative to the scope of the harm. 

55. Plaintiff's counsel is competent and experienced in complex class action litigation 

and intends to protect class members’ interests adequately and fairly. 

56. Plaintiff seeks class-wide injunctive relief because the practices continue. 

Missouri Merchandising Practices Act (“MMPA”),  

Mo. Rev. Stat. § 407.010, et seq. 

57. Plaintiff incorporates by reference all preceding paragraphs. 

58. Plaintiff purchased the Product for his own, personal use. 
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59. Plaintiff and all members of the proposed class are “persons” and the Products are 

“merchandise” as those terms are defined under the MMPA 

60. Defendant designed the box so consumers like Plaintiff would expect that it 

contained more rice pilaf than it did. 

61. The container misleads consumers because it is only 33% filled with rice pilaf, 

having nearly 66% empty space, other than a thin “flavoring packet.” 

62. Plaintiff relied on the size of the box to expect it would contain more rice pilaf than 

it did. 

63. Plaintiff would not have purchased the Product or paid as much if the true facts had 

been known, suffering damages. 

   Violation of State Consumer Fraud Acts 

(Consumer Fraud Multi-State Class) 

64. The Consumer Fraud Acts of the States in the Consumer Fraud Multi-State Class are 

similar to the consumer protection statute invoked by Plaintiff and prohibit the use of unfair or 

deceptive business practices in the conduct of commerce. 

65. The members of the Consumer Fraud Multi-State Class reserve their rights to assert 

their consumer protection claims under the Consumer Fraud Acts of the States they represent 

and/or the consumer protection statute invoked by Plaintiff. 

66. The members of the Consumer Fraud Multi-State Class were misled similarly to 

Plaintiff with respect to their expectations the Product would contain more rice pilaf than it did. 
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Breaches of Express Warranty, 

Implied Warranty of Merchantability/Fitness for a Particular Purpose 

and Magnuson Moss Warranty Act, 15 U.S.C. §§ 2301, et seq. 

67. The Product was manufactured, identified, marketed, and sold by Defendant and 

expressly and impliedly warranted to Plaintiff that it contained an amount of rice pilaf that had a 

reasonable relationship to the packaging in which it was presented. 

68. Defendant directly marketed the Product to Plaintiff through its advertisements and 

marketing, through various forms of media, on the packaging, in print circulars, direct mail, 

distributed product descriptions, and targeted digital advertising. 

69. Defendant knew the product attributes that potential customers like Plaintiff were 

seeking and developed its marketing and labeling to directly meet those needs and desires. 

70. Defendant’s representations about the Product were conveyed in writing and 

promised it would be defect-free, and Plaintiff understood this meant that it contained an amount 

of rice pilaf that had a reasonable relationship to the packaging in which it was presented. 

71. Defendant’s representations affirmed and promised that the Product contained an 

amount of rice pilaf that had a reasonable relationship to the packaging in which it was presented. 

72. Defendant described the Product so Plaintiff believed it contained an amount of rice 

pilaf that had a reasonable relationship to the packaging in which it was presented, which became 

part of the basis of the bargain that it would conform to its affirmations and promises. 

73. Defendant had a duty to disclose and/or provide non-deceptive descriptions and 

marketing of the Product. 

74. This duty is based on Defendant’s outsized role in the market for this type of Product, 

a trusted company, known for transparent labeling and a commitment to putting customers first. 

75. Plaintiff recently became aware of Defendant’s breach of the Product’s warranties. 
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76. Plaintiff has provided written notice to Defendant, its agents, representatives, 

retailers, and their employees that it breached the Product’s express and implied warranties, 

specifically sending, on or before October 12, 2022, a Notice Letter to Defendant at its business 

address, set forth supra. 

77. Defendant received notice and should have been aware of these issues due to 

complaints by third-parties, including regulators, industry bodies, competitors, and consumers, to 

its main offices, and by consumers through online forums. 

78. The Product did not conform to its affirmations of fact and promises due to 

Defendant’s actions. 

79. The Product was not merchantable because it was not fit to pass in the trade as 

advertised, not fit for the ordinary purpose for which it was intended and did not conform to the 

promises or affirmations of fact made on the packaging, container, or label, because it was 

marketed as if it contained an amount of rice pilaf that had a reasonable relationship to the 

packaging in which it was presented. 

80. The Product was not merchantable because Defendant had reason to know the 

particular purpose for which the Product was bought by Plaintiff, because he expected it contained 

an amount of rice pilaf that had a reasonable relationship to the packaging in which it was 

presented, and he relied on Defendant’s skill and judgment to select or furnish such a suitable 

product. 

Negligent Misrepresentation 

81. Defendant had a duty to truthfully represent the Product, which it breached. 

82. This duty was non-delegable, based on Defendant’s holding itself out as having 

special knowledge and experience in this area, custodian of the Near East brand, recognized for 
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the highest quality products. 

83. Defendant’s representations and omissions regarding the Product went beyond the 

specific representations on the packaging, as they incorporated the extra-labeling promises and 

commitments to quality, transparency, and putting customers first, that it has been known for. 

84. These promises were outside of the standard representations that other companies 

may make in a standard arms-length, retail context. 

85. The representations took advantage of consumers’ cognitive shortcuts made at the 

point-of-sale and their trust in Defendant. 

86. Plaintiff reasonably and justifiably relied on these negligent misrepresentations and 

omissions, which served to induce and did induce, his purchase of the Product. 

Fraud 

87. Defendant misrepresented and/or omitted the attributes and qualities of the Product, 

that it contained an amount of rice pilaf that had a reasonable relationship to the packaging in 

which it was presented. 

88. The records Defendant is required to maintain, and/or the information 

inconspicuously disclosed to consumers, provided it with actual and constructive knowledge of 

the falsity and deception, through statements and omissions. 

Unjust Enrichment 

89. Defendant obtained benefits and monies because the box contained significantly less 

rice pilaf than expected by Plaintiff, to the detriment and impoverishment of Plaintiff and class 

members, who seek restitution and disgorgement of inequitably obtained profits. 
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       Jury Demand and Prayer for Relief 

Plaintiff demands a jury trial on all issues. 

 WHEREFORE, Plaintiff prays for judgment: 

1. Declaring this a proper class action, certifying Plaintiff as representative and the 

undersigned as counsel for the class; 

2. Entering preliminary and permanent injunctive relief by directing Defendant to correct the 

challenged practices to comply with the law; 

3. Awarding monetary damages, including statutory and/or punitive damages and interest 

pursuant to statutory and common law claims; 

4. Awarding costs and expenses, including reasonable fees for Plaintiff's attorneys and 

experts; and  

5. Other and further relief as the Court deems just and proper.  

 

 

 

 

 Respectfully submitted,    
/s/ Daniel F. Harvath 

Harvath Law Group, LLC 

75 W Lockwood Ave Ste 1 

Webster Groves MO 63119 

(314) 550-3717 

dharvath@harvathlawgroup.com 

Sheehan & Associates, P.C. 

Spencer Sheehan (Pro Hac Vice forthcoming) 

60 Cuttermill Rd Ste 412 

Great Neck NY 11021 

(516) 268-7080 

spencer@spencersheehan.com 

E
lectronically F

iled - S
t Louis C

ounty - O
ctober 17, 2022 - 01:56 P

M

EXHIBIT A

Case: 4:22-cv-01240-PLC   Doc. #:  1-1   Filed: 11/18/22   Page: 13 of 19 PageID #: 23



In the

CIRCUIT COURT
Of St. Louis County, Missouri 

__________________________________________ 
Plaintiff/Petitioner 

vs. 

__________________________________________ 
Defendant/Respondent 

_________________________ 

Date 

_________________________ 
Case Number 

_________________________ 
Division 

┌ ┐
     For File Stamp Only 

└ ┘

REQUEST FOR APPOINTMENT OF PROCESS SERVER 

Comes now _______________________________________________________, pursuant  
Requesting Party 

to Local Rule 28, and at his/her/its own risk requests the appointment of the Circuit Clerk of 
___________________________________________________________________________ 
Name of Process Server Address Telephone

___________________________________________________________________________
Name of Process Server Address or in the Alternative Telephone 

___________________________________________________________________________ 
Name of Process Server Address or in the Alternative Telephone 

Natural person(s) of lawful age to serve the summons and petition in this cause on the below 
named parties.  This appointment as special process server does not include the authorization 
to carry a concealed weapon in the performance thereof.  

SERVE: 
____________________________________________ 
Name 
____________________________________________ 
Address 
____________________________________________ 
City/State/Zip 

SERVE: 
____________________________________________ 
Name 
____________________________________________ 
Address 
____________________________________________ 
City/State/Zip 

___________________________________________ 
Signature of Attorney/Plaintiff/Petitioner 
___________________________________________ 
Bar No. 
___________________________________________ 
Address 
___________________________________________ 
Phone No.       Fax No. 

SERVE: 
____________________________________________ 
Name 
____________________________________________ 
Address 
____________________________________________ 

City/State/Zip 

SERVE: 
____________________________________________ 
Name 
____________________________________________ 
Address 
____________________________________________ 

City/State/Zip 

Appointed as requested: 

JOAN M. GILMER, Circuit Clerk 

By ________________________________________ 

Deputy Clerk 

___________________________________________ 
Date 

CCADM62-WS    Rev. 07/19          
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Local Rule 28.  SPECIAL PROCESS SERVERS 

(1) Any Judge may appoint a Special Process Server in writing in
accordance with the law and at the risk and expense of the requesting party except 
no special process server shall be appointed to serve a garnishment [except as 
allowed by Missouri Supreme Court Rule 90.03(a)]. 

This appointment as Special Process Server does not include the 
authorization to carry a concealed weapon in the performance thereof. 

(2) The Circuit Clerk may appoint a natural person other than the Sheriff to
serve process in any cause in accordance with this subsection; 

(A) Appointments may list more than one server as alternates.

(B) The appointment of a person other than the Sheriff to serve
process shall be made at the risk and expense of the requesting party. 

(C) Any person of lawful age, other than the Sheriff, appointed to
serve process shall be a natural person and not a corporation or other business 
association. 

(D) No person, other than the Sheriff, shall be appointed to serve any
order, writ or other process which requires any levy, seizure, sequestration, 
garnishment, [except as allowed by Missouri Supreme Court Rule 90.03(a)], or 
other taking. 

(E) Requests for appointment of a person other than the Sheriff to
serve process shall be made on a “Request for Appointment of Process Server” 
electronic form, which may be found on the Court’s Web Site, 
https://wp.stlcountycourts.com > forms.  

(F) This appointment as Special Process Server does not include the
authorization to carry a concealed weapon in the performance thereof. 

SERVICE RETURN 

 Any service by the St. Louis County Sheriff’s Office shall be scanned 
into the courts case management system.  Any service by another Sheriff or a 
Special Process Server or any other person authorized to serve process shall 
return to the attorney or party who sought service and the attorney shall file the 
return electronically to the Circuit Clerk. 

CCADM62-WS       Rev. 07/19
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OSCA (7-04) SM60 For Court Use Only: Document ID#  22-SMOS-932   1               (22SL-CC04451) Rules 54.06, 54.07, 54.14, 54.20; 

506.500, 506.510 RSMo 

 

 

IN THE 21ST JUDICIAL CIRCUIT COURT, ST. LOUIS COUNTY, MISSOURI 
 

Judge or Division: 

BRIAN H MAY 

Case Number:  22SL-CC04451 

(Date File Stamp) 

Plaintiff/Petitioner: 

BRENDAN ABBOTT 

Plaintiff’s/Petitioner’s Attorney/Address: 

DANIEL FRANCIS HARVATH 

PO Bcx 440393 

ST LOUIS, MO  63144 vs. 

Defendant/Respondent: 

GOLDEN GRAIN COMPANY 

Court Address: 

ST LOUIS COUNTY COURT BUILDING 

105 SOUTH CENTRAL AVENUE 

CLAYTON, MO  63105 
Nature of Suit: 

CC Other Tort 
 

Summons for Personal Service Outside the State of Missouri 
(Except Attachment Action) 

The State of Missouri to:   GOLDEN GRAIN COMPANY 

Alias:   
CT CORPORATION SYSTEM 

208 S LASALLE ST SUITE 814 

CHICAGO, IL  60604 

  

 You are summoned to appear before this court and to file your pleading to the petition, copy of which is 

attached, and to serve a copy of your pleading upon the attorney for the Plaintiff/Petitioner at the above 

address all within 30 days after service of this summons upon you, exclusive of the day of service.  If you fail to 

file your pleading, judgment by default will be taken against you for the relief demanded in this action. 

          SPECIAL NEEDS:  If you have special needs addressed by the Americans With Disabilities Act, please 

notify the Office of the Circuit Clerk at 314-615-8029, FAX 314-615-8739, email at SLCADA@courts.mo.gov, or 

through Relay Missouri by dialing 711 or 800-735-2966, at least three business days in advance of the court 

proceeding. 

 
 

17-OCT-2022 ____________________________________________________      

  Date                                                      Clerk 

Further Information:   

AD 
Officer’s or Server’s Affidavit of Service 

I certify that: 

1. I am authorized to serve process in civil actions within the state or territory where the above summons was served. 

2. My official title is _______________________________________ of ______________________ County, _________________ (state). 

3. I have served the above summons by:  (check one) 

  delivering a copy of the summons and a copy of the petition to the Defendant/Respondent.  

  leaving a copy of the summons and a copy of the petition at the dwelling place or usual abode of the Defendant/Respondent with 

_________________________________, a person at least 18 years of age residing therein. 
 

  (for service on a corporation) delivering a copy of the summons and a copy of the petition to 

_____________________________________________ (name) _____________________________________________ (title). 

  other (describe) ________________________________________________________________________________________. 
Served at _____________________________________________________________________________________________________________ (address) 

in __________________________ County, ____________________ (state), on ___________________ (date) at ________________ (time).  
____________________________________________________________ ___________________________________________________________ 

Printed Name of Sheriff or Server Signature of Sheriff or Server 

(Seal) 

Subscribed and Sworn To me before this ___________ (day) ______________ (month) _________ (year) 

I am: (check one)   the clerk of the court of which affiant is an officer. 

  the judge of the court of which affiant is an officer. 

  authorized to administer oaths in the state in which the affiant served the above summons. 

(use for out-of-state officer) 

  authorized to administer oaths.  (use for court-appointed server) 

___________________________________________________________ 
Signature and Title 

COURT SEAL OF 
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Service Fees, if applicable 

Summons $___________________ 

Non Est $___________________ 

Mileage $___________________  (_______________miles @ $ _______ per mile) 

Total $___________________ 

See the following page for directions to clerk and to officer making return on service of summons. 

 
 

 

Directions to Officer Making Return on Service of Summons 
 

A copy of the summons and a copy of the motion and/or petition must be served on each Defendant/Respondent.  If any 

Defendant/Respondent refuses to receive the copy of the summons and motion and/or petition when offered to him, the return 

shall be prepared to show the offer of the officer to deliver the summons and motion and/or petition and the 

Defendant’s/Respondent's refusal to receive the same. 

 

Service shall be made:  (1) On Individual.  On an individual, including an infant or incompetent person not having a 

legally appointed guardian, by delivering a copy of the summons and motion and/or petition to the individual personally or by 

leaving a copy of the summons and motion and/or petition at the individual's dwelling house or usual place of abode with 

some person of the family over 15 years of age, or by delivering a copy of the summons and motion and/or petition to an agent 

authorized by appointment or required by law to receive service of process;  (2) On Guardian.  On an infant or incompetent 

person who has a legally appointed guardian, by delivering a copy of the summons and motion and/or petition to the guardian 

personally;  (3)  On Corporation, Partnership or Other Unincorporated Association.  On a corporation, partnership or 

unincorporated association, by delivering a copy of the summons and motion and/or petition to an officer, partner, or 

managing or general agent, or by leaving the copies at any business office of the Defendant/Respondent with the person 

having charge thereof or by delivering copies to its registered agent or to any other agent authorized by appointment or 

required by law to receive service of process; (4) On Public or Quasi-Public Corporation or Body.  On a public, municipal, 

governmental or quasi-public corporation or body in the case of a county, to the mayor or city clerk or city attorney in the case 

of a city, to the chief executive officer in the case of any public, municipal, governmental, or quasi-public corporation or body 

or to any person otherwise lawfully so designated. 

 

Service may be made by an officer or deputy authorized by law to serve process in civil actions within the state or 

territory where such service is made. 

 

Service may be made in any state or territory in the United States.  If served in a territory, substitute the word "territory" 

for the word "state." 

 

The officer making the service must swear an affidavit before the clerk, deputy clerk, or judge of the court of which the 

person is an officer or other person authorized to administer oaths.  This affidavit must state the time, place, and manner of 

service, the official character of the affiant, and the affiant's authority to serve process in civil actions within the state or 

territory where service is made. 

 

Service must not be made less than ten days nor more than sixty days from the date the Defendant/Respondent is to appear 

in court.  The return should be made promptly, and in any event so that it will reach the Missouri Court within 30 days after 

service. 
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THE CIRCUIT COURT OF ST.  LOUIS COUNTY, MISSOURI 
 

Twenty First Judicial Circuit 
 
 

NOTICE OF ALTERNATIVE DISPUTE RESOLUTION SERVICES 
 
 
 

Purpose of Notice 
 

 As a party to a lawsuit in this court, you have the right to have a judge or jury decide your case.   
However, most lawsuits are settled by the parties before a trial takes place.  This is often true even when 
the parties initially believe that settlement is not possible.  A settlement reduces the expense and 
inconvenience of litigation.  It also eliminates any uncertainty about the results of a trial. 
 

 Alternative dispute resolution services and procedures are available that may help the parties settle 
their lawsuit faster and at less cost.  Often such services are most effective in reducing costs if used early 
in the course of a lawsuit.  Your attorney can aid you in deciding whether and when such services would be 
helpful in your case. 
 

Your Rights and Obligations in Court Are Not Affected By This Notice 
 

 You may decide to use an alternative dispute resolution procedure if the other parties to your case 
agree to do so.  In some circumstances, a judge of this court may refer your case to an alternative dispute 
resolution procedure described below.   These procedures are not a substitute for the services of a lawyer 
and consultation with a lawyer is recommended.  Because you are a party to a lawsuit, you have 
obligations and deadlines which must be followed whether you use an alternative dispute resolution 
procedure or not.  IF YOU HAVE BEEN SERVED WITH A PETITION, YOU MUST FILE A RESPONSE 
ON TIME TO AVOID THE RISK OF DEFAULT JUDGMENT, WHETHER OR NOT YOU CHOOSE TO 
PURSUE AN ALTERNATIVE DISPUTE RESOLUTION PROCEDURE. 
 

Alternative Dispute Resolution Procedures 
 

 There are several procedures designed to help parties settle lawsuits.  Most of these procedures 
involve the services of a neutral third party, often referred to as the “neutral,” who is trained in dispute 
resolution and is not partial to any party.  The services are provided by individuals and organizations who 
may charge a fee for this help.  Some of the recognized alternative dispute resolutions procedures are: 
 

 (1) Advisory Arbitration: A procedure in which a neutral person or persons (typically one person or a 
panel of three persons) hears both sides and decides the case.  The arbitrator’s decision is not binding and 
simply serves to guide the parties in trying to settle their lawsuit.  An arbitration is typically less formal than 
a trial, is usually shorter, and may be conducted in a private setting at a time mutually agreeable to the 
parties.  The parties, by agreement, may select the arbitrator(s) and determine the rules under which the 
arbitration will be conducted. 
 

 (2) Mediation: A process in which a neutral third party facilitates communication between the parties to 
promote settlement.  An effective mediator may offer solutions that have not been considered by the 
parties or their lawyers.  A mediator may not impose his or her own judgment on the issues for that of the 
parties. 
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 (3) Early Neutral Evaluation (“ENE”): A process designed to bring the parties to the litigation and their 
counsel together in the early pretrial period to present case summaries before and receive a non-binding 
assessment from an experienced neutral evaluator.  The objective is to promote early and meaningful 
communication concerning disputes, enabling parties to plan their cases effectively and assess realistically 
the relative strengths and weaknesses of their positions.  While this confidential environment provides an 
opportunity to negotiate a resolution, immediate settlement is not the primary purpose of this process. 
 
 (4) Mini-Trial: A process in which each party and their counsel present their case before a selected 
representative for each party and a neutral third party, to define the issues and develop a basis for realistic 
settlement negotiations.  The neutral third party may issue an advisory opinion regarding the merits of the 
case.  The advisory opinion is not binding. 
 
 (5) Summary Jury Trial: A summary jury trial is a non binding, informal settlement process in which 
jurors hear abbreviated case presentations.  A judge or neutral presides over the hearing, but there are no 
witnesses and the rules of evidence are relaxed.  After the “trial”, the jurors retire to deliberate and then 
deliver an advisory verdict.  The verdict then becomes the starting point for settlement negotiations among 
the parties. 
 
Selecting an Alternative Dispute Resolution Procedure and a Neutral 
 
 If the parties agree to use an alternative dispute resolution procedure, they must decide what type of 
procedure to use and the identity of the neutral.  As a public service, the St. Louis County Circuit Clerk 
maintains a list of persons who are available to serve as neutrals.  The list contains the names of 
individuals who have met qualifications established by the Missouri Supreme Court and have asked to be 
on the list.  The Circuit Clerk also has Neutral Qualifications Forms on file.  These forms have been 
submitted by the neutrals on the list and provide information on their background and expertise.  They also 
indicate the types of alternative dispute resolution services each neutral provides. 
 
 A copy of the list may be obtained by request in person and in writing to: Circuit Clerk, Office of Dispute 
Resolution Services, 7900 Carondelet Avenue, 5th Floor, Clayton, Missouri 63105.  The Neutral 
Qualifications Forms will also be made available for inspection upon request to the Circuit Clerk. 
 
 The List and Neutral Qualification Forms are provided only as a convenience to the parties in selecting 
a neutral.  The court cannot advise you on legal matters and can only provide you with the List and Forms.  
You should ask your lawyer for further information. 
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	01 Abbot filing
	1. Golden Grain Company (“Defendant”) manufactures, labels, markets, and sells Rice Pilaf Original Mix under the Near East brand (“Products”).
	I. CONSUMERS VALUE BIGGER PACKAGING
	2. Consumers purchasing everyday items such as low-cost groceries are likely to exhibit a low degree of care.
	3. The average consumer spends 13 seconds making an in-store purchasing decision.
	4. Faced with a large and a smaller box, consumers choose the larger box, thinking it is a better value.
	5. Studies show approximately 80 percent of consumers do not look at label information, especially the net weight and servings.
	6. Though a reasonable consumer does not expect a package to burst at the seams, they expect the amount of product bears a reasonable relationship to the size of the package.
	II. empty space in defendant’s RICE PILAF ORIGINAL MIX boxes
	7. The Product is sold in a box 16.2 centimeters high.
	8. Despite its height, the box is filled to 5.5 centimeters with rice pilaf.
	9. The result is that the package is 33% full of Rice Pilaf, with 66% empty space other than a thin “flavoring package.”
	10. Consumers are misled into believing that they are purchasing substantially more rice pilaf than they receive.
	III. no legitimate reasons for empty space
	11. Federal and identical state regulations recognize that deceptive packaging can be used to the detriment of consumers, but also that there are valid reasons (“safe harbors”) for why foods may have what appears to be excess space, or slack-fill. See...
	12. For slack-fill to be deemed nonfunctional, the empty space cannot be due to one of the six recognized safe harbors. 21 C.F.R. § 100.100(a)(1)-(6) (“Safe Harbors”).
	13. The slack-fill in the Product is nonfunctional because it is not covered under any of these safe harbors.
	14. First, the rice pilaf does not require more than 60% empty space to protect it from damage, as it is not at risk of breakage. See 21 C.F.R. § 100.100(a)(1) (“Protection of the contents of the package”).
	15. This is in contrast to potato chips, which contain a significant amount of air to prevent the contents from being crushed and the chips destroyed.
	16. In fact, rice pilaf would be better protected in a smaller box, because the excess air and space in the box allows other items to press against this portion of the box, possibly causing it to “pop” or be damaged.
	17. Second, there are no requirements of the machines used to enclose the rice pilaf that would leave over 60% of empty space. See 21 C.F.R. § 100.100(a)(2) (“The requirements of the machines used for enclosing the contents in such package”).
	18. These machines can use less cardboard and contain the same amount of rice pilaf.
	19. Third, no issue exists with respect to the rice pilaf settling during shipping and handling. See 21 C.F.R. § 100.100(a)(3) (“Unavoidable product settling during shipping and handling”).
	20. Rice pilaf is dense, and no settling occurs after being filled in the box.
	21. Fourth, the packaging is not required to perform a specific function, i.e., play a role in the preparation or consumption of the rice pilaf. See 21 C.F.R. § 100.100(a)(4).
	22. Once a customer pours the rice pilaf into a bowl for cooking, the box’s role is finished.
	23. Fifth, the box is not a “reusable container,” nor part of the presentation of the rice pilaf and does not have value in proportion to the value of the rice pilaf, independent of its function to hold the rice pilaf. See 21 C.F.R. § 100.100(a)(5).
	24. This is confirmed because the box is discarded after, and not intended to be filled with other items.
	25. The box does not contain any re-sealable top or special coatings which would facilitate its further use.
	26. Sixth, no inability exists to increase the amount of rice pilaf or to reduce the size of the box to a minimum size necessary to accommodate required food labeling or perform another purpose. See 21 C.F.R. § 100.100(a)(6).
	27. There is no need for a tamper resistant device, and the Product is sold without one.
	28. Defendant can reduce deception by adding a prominent fill line or transparent window to the front label.
	29. To the extent the front of the Product contains any “lines,” which may indicate to consumers where the contents come up to, the only line is beneath “Rice Pilaf Mix” and above “Original.”
	30. However, this line is twice as high as the actual level of rice pilaf.
	31. The value of the Product that Plaintiff purchased was materially less than its value as represented by Defendant.
	32. Defendant sold more of the Product and at higher prices than it would have in the absence of this misconduct, resulting in additional profits at the expense of consumers.
	33. As a result of the false and misleading representations, the Product is sold at a premium price, approximately $2.33 per 6.09 OZ, excluding tax and sales, higher than similar products, represented in a non-misleading way, and higher than it would ...
	Parties, Jurisdiction & Venue
	34. Plaintiff Brendan Abbott is a citizen of Missouri, and resides in this judicial circuit.
	35. Defendant Golden Grain Company is a California corporation with a principal place of business in Chicago, Cook County, Illinois.
	36. The members of the class or classes Plaintiff seeks to represent are more than 100, because the Product has been sold with the representations described here for several years, in thousands of stores and online, across the States covered by Plaint...
	37. The Product is available to consumers from grocery stores, big box stores, convenience stores, and online.
	38. Venue is appropriate in this Court because a substantial part of the events or omissions giving rise to the claims occurred here, including Plaintiff’s purchase, transactions and/or use of the Product and awareness and/or experiences of and with t...
	39. Plaintiff purchased the Product at locations including Walmart Supercenter 1202 S. Kirkwood Rd., Kirkwood, Missouri, 63144, between October 7, 2022 through October 10, 2022, among other times.
	40. Plaintiff relied on the words, terms coloring, descriptions, layout, placement, packaging, and/or images on the Product, on the labeling, statements, omissions, claims, and instructions, made by Defendant or at its directions, in digital, print an...
	41. Plaintiff viewed the container and expected it would contain more rice pilaf than it did and that the contents would be greater than they were.
	42. Plaintiff was disappointed when he opened the box and saw the box was mostly empty, and the rice pilaf did not even fill half the box.
	43. Plaintiff bought the Product at or exceeding the above-referenced price.
	44. Plaintiff chose between Defendant’s Product and products represented similarly, but which did not misrepresent their attributes, requirements, instructions, features, and/or components.
	45. Plaintiff would not have purchased the Product if he knew the box would be mostly empty or would have paid less for it.
	46. The Product was worth less than what Plaintiff paid and he would not have paid as much absent Defendant's use of an excessively large box.
	47. Plaintiff intends to, seeks to, and will purchase the Product again when he can do so with the assurance its representations are consistent with its attributes and/or composition.
	48. Plaintiff is unable to rely on the labeling and representations not only of this Product, but other similar products raising identical issues – including several varieties and flavors of rice, rice pilaf, quinoa, couscous and taboule (“Similar Pro...
	Class Allegations
	49. Plaintiff seeks certification under Fed. R. Civ. P. 23 of the following classes:
	50. Common questions of issues, law, and fact predominate and include whether Defendant’s representations were and are misleading and if Plaintiff and class members are entitled to damages.
	51. Plaintiff's claims and basis for relief are typical to other members because all were subjected to the same unfair, misleading, and deceptive representations, omissions, and actions.
	52. Plaintiff is an adequate representative because his interests do not conflict with other members.
	53. No individual inquiry is necessary since the focus is only on Defendant’s practices and the class is definable and ascertainable.
	54. Individual actions would risk inconsistent results, be repetitive and are impractical to justify, as the claims are modest relative to the scope of the harm.
	55. Plaintiff's counsel is competent and experienced in complex class action litigation and intends to protect class members’ interests adequately and fairly.
	56. Plaintiff seeks class-wide injunctive relief because the practices continue.
	57. Plaintiff incorporates by reference all preceding paragraphs.
	58. Plaintiff purchased the Product for his own, personal use.
	59. Plaintiff and all members of the proposed class are “persons” and the Products are “merchandise” as those terms are defined under the MMPA
	60. Defendant designed the box so consumers like Plaintiff would expect that it contained more rice pilaf than it did.
	61. The container misleads consumers because it is only 33% filled with rice pilaf, having nearly 66% empty space, other than a thin “flavoring packet.”
	62. Plaintiff relied on the size of the box to expect it would contain more rice pilaf than it did.
	63. Plaintiff would not have purchased the Product or paid as much if the true facts had been known, suffering damages.
	64. The Consumer Fraud Acts of the States in the Consumer Fraud Multi-State Class are similar to the consumer protection statute invoked by Plaintiff and prohibit the use of unfair or deceptive business practices in the conduct of commerce.
	65. The members of the Consumer Fraud Multi-State Class reserve their rights to assert their consumer protection claims under the Consumer Fraud Acts of the States they represent and/or the consumer protection statute invoked by Plaintiff.
	66. The members of the Consumer Fraud Multi-State Class were misled similarly to Plaintiff with respect to their expectations the Product would contain more rice pilaf than it did.
	Breaches of Express Warranty,
	Implied Warranty of Merchantability/Fitness for a Particular Purpose
	and Magnuson Moss Warranty Act, 15 U.S.C. §§ 2301, et seq.
	67. The Product was manufactured, identified, marketed, and sold by Defendant and expressly and impliedly warranted to Plaintiff that it contained an amount of rice pilaf that had a reasonable relationship to the packaging in which it was presented.
	68. Defendant directly marketed the Product to Plaintiff through its advertisements and marketing, through various forms of media, on the packaging, in print circulars, direct mail, distributed product descriptions, and targeted digital advertising.
	69. Defendant knew the product attributes that potential customers like Plaintiff were seeking and developed its marketing and labeling to directly meet those needs and desires.
	70. Defendant’s representations about the Product were conveyed in writing and promised it would be defect-free, and Plaintiff understood this meant that it contained an amount of rice pilaf that had a reasonable relationship to the packaging in which...
	71. Defendant’s representations affirmed and promised that the Product contained an amount of rice pilaf that had a reasonable relationship to the packaging in which it was presented.
	72. Defendant described the Product so Plaintiff believed it contained an amount of rice pilaf that had a reasonable relationship to the packaging in which it was presented, which became part of the basis of the bargain that it would conform to its af...
	73. Defendant had a duty to disclose and/or provide non-deceptive descriptions and marketing of the Product.
	74. This duty is based on Defendant’s outsized role in the market for this type of Product, a trusted company, known for transparent labeling and a commitment to putting customers first.
	75. Plaintiff recently became aware of Defendant’s breach of the Product’s warranties.
	76. Plaintiff has provided written notice to Defendant, its agents, representatives, retailers, and their employees that it breached the Product’s express and implied warranties, specifically sending, on or before October 12, 2022, a Notice Letter to ...
	77. Defendant received notice and should have been aware of these issues due to complaints by third-parties, including regulators, industry bodies, competitors, and consumers, to its main offices, and by consumers through online forums.
	78. The Product did not conform to its affirmations of fact and promises due to Defendant’s actions.
	79. The Product was not merchantable because it was not fit to pass in the trade as advertised, not fit for the ordinary purpose for which it was intended and did not conform to the promises or affirmations of fact made on the packaging, container, or...
	80. The Product was not merchantable because Defendant had reason to know the particular purpose for which the Product was bought by Plaintiff, because he expected it contained an amount of rice pilaf that had a reasonable relationship to the packagin...
	Negligent Misrepresentation
	81. Defendant had a duty to truthfully represent the Product, which it breached.
	82. This duty was non-delegable, based on Defendant’s holding itself out as having special knowledge and experience in this area, custodian of the Near East brand, recognized for the highest quality products.
	83. Defendant’s representations and omissions regarding the Product went beyond the specific representations on the packaging, as they incorporated the extra-labeling promises and commitments to quality, transparency, and putting customers first, that...
	84. These promises were outside of the standard representations that other companies may make in a standard arms-length, retail context.
	85. The representations took advantage of consumers’ cognitive shortcuts made at the point-of-sale and their trust in Defendant.
	86. Plaintiff reasonably and justifiably relied on these negligent misrepresentations and omissions, which served to induce and did induce, his purchase of the Product.
	Fraud
	87. Defendant misrepresented and/or omitted the attributes and qualities of the Product, that it contained an amount of rice pilaf that had a reasonable relationship to the packaging in which it was presented.
	88. The records Defendant is required to maintain, and/or the information inconspicuously disclosed to consumers, provided it with actual and constructive knowledge of the falsity and deception, through statements and omissions.
	89. Defendant obtained benefits and monies because the box contained significantly less rice pilaf than expected by Plaintiff, to the detriment and impoverishment of Plaintiff and class members, who seek restitution and disgorgement of inequitably obt...
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